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Relevant Docket Entries 


UNITED STATES DISTRICT COURT 


SoutTHern District or New York 


70 Civ. 5277 
ae 


CHAMPION INTERNATIONAL CORPORATION, 
Plaintiff, 


against 


ConTINENTAL CasuaLty Company, 
Defendant. 


ee 
Date Proceedings 
12- 2-70 Filed petition and bond for removal from 


Supreme Court, State of New York. 


12-30-70 Filed answer to complaint. 

2-21-71 Filed defendant’s interrogatories. 

3- 3-71 Filed defendant’s notice of motion to vacate 
notice of depositions returnable March 11, 
1971. 

3- 5-71 Filed plaintiff’s notice to take deposition of 
defendant. 

4-17-71 Filed plaintiff’s request for production of 
documents. 

5- 5-71 Filed memorandum endorsed on motion papers 


filed March 3, 1971. The notice of deposition 
is vacated. Defendant shall produce for depo- 
sition a person conversant with the issues with 
authority to bind the corporation. So ordered. 
Metzner, J. 


5-26-71 Filed plaintiff’s answers and objections to 
Pp 
defendant’s interrogatories. 


Date 
6-21-71 


8-10-71 


10- 4-71 


10-14-71 


10-14-71 


11-24-71 


6-16-72 


3-21-73 
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Proceedings 


Filed defendant’s request for production of 
documents. 


Filed defendant’s response to plaintiff’s re- 
quest for production of documents. 


Filed plaintiff’s response to defendant’s re- 
quest for production of documents. 


Filed defendant’s affidavit and notice of mo- 
tion to compel plaintiff to answer interroga- 
tory, returnable October 21, 1971. 


Filed defendant’s affidavit and notice of mo- 
tion to compel plaintiff to produce documents 
returnable October 21, 1971. 


Filed defendant’s notice of motion to compe! 
answers to certain interrogatories, returnable 
December 2, 1971. 


Filed plaintiff’s affidavit and notice of motion 
for order compelling defendant to produce 
documents, returnable February 24, 1972. 


Filed stipulation and order that defendant’s 
motion requiring plaintiff to compile informa- 
tion, and for plaintiff to produce documents 
and plaintiff’s motion requiring defendant to 
produce documents returnable June 15, 1972 
are withdrawn; the withdrawal of motions shall 
not be deemed to constitute a waiver of the <c- 
quests raised, ete. So ordered. Coop r, J. 


Filed stipulation and order that the caption 
shall be changed to Champion International 
Corporation, all papers shall be deemed 
amended accordingly. So ordered. Stewart, 


J. 


7-20-73 


7-20-73 


7-20-73 


7-20-73 


7- 2-74 


10-16-74 


10-16-74 


D- 6-75 
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Relevant Docket Entries 


Proceedings 


Filed plaintiff’s notice of taking deposition of 
Riviera Manufacturing Compai'y 1pon written 


a9 


questions on July 20, 1973, at 10:00 a.m. 


Filed plaintiff’s notice of taking deposition of 
Cobra Industries, Ine. upon written questions 
on July 26, 1973, at 10:00 a.m. 


Filed plaintiff’s notice of taking deposition of 
Rancho Trailer Manufacturing Company upon 
written questions on July 30, 1973, at 10:00 a.m. 


Filed plaintiff’s notice of taking deposition of 
Nauta Line, Inc. on July 27, 1973, at 9:30 a.m. 
Filed plaintiff's notice of taking deposition of 
Lofgren Manufacturing Company on July 27, 
1973, at 10:00 a.m. 


Pre-trial conference before Pollack, a. 


Non-jury trial begun and concluded. Decision 
reserved. Solomon, J. 


Filed stipulation and order that the complaint 
is amended in connection with the amount of 
plaintiff’s claim, ete. as indicated. So ordered. 
Solomon, J. 


»2 


Filed opinion #42356. The Court finds in 
favor of plaintiff. In making this determina- 
tion I have given no weight to the fact that 
Liberty, under its policy, paid Champion. This 
opinion shall constitute the findings of fact 
and conclusions of law in accordance with Rule 
02(a). The parties may submit additional 
findings. Plaintiff shall submit an appropriate 
judgment in accordance with this opinion. 
Solomon, J. 


a 


Date 


6-17-75 


6-18-75 


6-20-75 
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?e'ovant Docket Entries 


Procee dings 


Filed memorandum that the issue of damages 
should not require a great deal of preparation. 
The trial on that issue should require not more 
than a day. Unless the parties on or prior to 
July 1, 1975 have stipulated on the amounts 
paid by plaintiff in settlement of claims which 
they assert are covered by Continental Casu- 
alty’s policy, I shall set the issue of damages 
for trial no later than Thursday, August 21, 
1975. I do not propose to enter an order from 
which an interlocutory appeal may be taken. 
Solomon, J. 


Filed defendant’s notice of taking deposition 
of plaintiff on June 24, 1975. 


Filed order. Both plaintiff and the defendant 
accepted my invitation and submitted proposed 
findings. My opinion is limited to the issue of 
liability. When I have decided the damages, 
I shall make additional findings, and based on 
the findings on both the issue of liability and 
damages, I will enter a judgment. Solomon, J. 


Filed plaintii?’s request for admission of facts. 


Filed plaintiff’s affidavit and notice of motion 
to overrule objections, ete. under Rules 36 and 
37, returnable August 8, 1975. 


Filed plaintiff’s affidavit of Seymour Shain- 
Swit in opposition to defendant’s motion to 
overrule objections. 


Filed defendant’s affidavit and notice of mo- 
tion for an order overruling objections pur- 
suant to Rule 37, returnable August 4, 1975. 
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Relevant Docket Entries 


Pro¢ €€é dings 


Filed defendant’s affidavit in opposition to 
plaintiff’s motion pursuant to Rules 36 and 37. 


Filed defendant’s affidavit in opposition to mo 
tion to vacate notice to take deposition. 


Filed defendant’s response to plaintiff’s re- 
quest for admission of facts. 


Filed plaintiff’s affidavit and notice of motion 
to vacate defendant’s notice to take deposition, 
returnable June 17, 1975. 


Hearing begun before Solomon, J. and con- 
cluded. Stipulation to be submitted by October 


1, 1975 by both parties. 


Filed memorandum opinion #43328. Plaintiff 
Was requested to submit an appropriate judg- 
ment. Plaintiff did submit such a judgment 
for indicated amount plus interest. Plaintiff 
and defendant submitted request for additional 
findings. In a memorandum dated June 18, 
1975, I rejected all of them. I therefore hold 
that plaintiff is entitled to a judgment against 
the defendant for $1,000,000.00 with interest 
from the dates plaintiff made payments to 
Liberty Mutual in settlement of the claims 
against plaintiff. This memorandum opinion 
on the issue of damages shall constitute find- 
ings of fact and conclusions of law under Rule 
02(a). Plaintiff shall forthwith submit a form 
of judgment in accordance with this memoran- 
dum opinion dated October 31, 1975. 


J. 


Solomon, 


Date 
11-18-75 


11-26-75 


11-26-75 
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Relevant Docket Entries 


Proceedings 


Filed judgment +75,903 that plaintiff recover 
from defendant the sum of One Million Dol- 
lars ($1,000,000.00) with interest as indicated 
herein making a total judgment of One Million 
Three Hundred Twenty Thousand One Hun- 
dred Thirty-Nine and 64/100 Dollars ($1,320.- 
139.64), which judgment shall bear interest 
from Nov. 1, 1975, at the rate of 6 percent per 
year. Judgment entered Nov. 18, 1975. Clerk. 


Filed defendant’s notice of appeal to the 
United States Court of Appeals for the Second 
Circuit from the final judgment entered on 
November 18, 1975. Mailed copy to Kronish, 
Lieb, Shainswii, Weiner & Hellman. 


Filed defendant’s superse teas bond #5653531 
in the sum of $1,465,605.0 
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Petition for Removal 
UNITED STATES DISTRICT COURT 


SOuTHERN District or New York 


LSAME TITLE] 


To the Judges of the United States District ( ourt for the 
Southern District of New York: 


The petition of Continental Casualty Company respect- 
fully shows: 


1. On November 23, 1970, an action was commenced 
against petitioner in the Supreme Court of the State of 
New York, County of New York, entitled **U.S. Plywood- 
Champion Papers Inc., Plaintiff, against Continental Casu- 
alty Company, Defendant’’, by service upon petitioner of 
a summons and complaint, copies of which are annexed 
hereto as Exhibit ‘‘1’’. No further proceedings have been 
had in said action. 


2. The above described action is a civil action of which 
this Court has original jurisdiction under the provisions 
of Title 28, Ur .ted States Code, Section 1332, and is one 
which may be .emoved to this Court by petitioner, defend- 
ant therein, pursuant to the provisions of Title 28, United 
States Code, Section 1441, in that it is a civil action be- 
tween citizens of different states wherein the matter in 
controversy exceeds the sum or value of $10,000.00 ex- 
clusive of interest and costs, and defendant is not a citizen 
of the State of New York. 

Upon information and belief, plaintiff at the time this 
action was commenced was, and still is. a corporation in- 
corporated under the laws of the State of New York, hav 
ing its principal place of business in the State of New York. 
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Defendant at the time this action was commenced was, 


and still is, a corporation incorporated under the laws of 
the State of Illinois, having its principal pl 
in the State of Illinois, and was not and is 


the State of New York. 


ace of business 


not a citizen of 


3. Petitioner files herewith a bond in the penal sum 
of $500.00 with good and sufficient sur ty conditioned, as 
provided by Title 28, United States Code, Section 1446 (d), 
that it will pay all costs and disbursements incurred by 
reason of these removal proceedings should it be deter 
mined that the case was not removable or was improperly 
removed. 

WHEREFORE, petitions prays that th 
pending against it in the Supreme 
New York, County of New j} 
this Court. 


e abuve action now 
Court of the State of 


‘ork, be removed therefrom to 


Dated: New York, New York 


December 2, 1970. 


ms 


Hart & Hume 
Attorneys for Petitioner 


By: /s/ Lewis Stockman 
A Member of the Firm 


(Verified by Lewis Stockman, Dec. 2, 1970.) 
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Exhibit 1 Annexed to Petition for Removal 


Summons 


SUPREME COURT OF THE Si TE OF NEW YORK 


You aRE HEREBY MMONED to answer the complaint 
this action and to serve a copy of 1 our answer, or, if I 
complaint is not served with $s summons, to serve a notice 


of appearance on the Plainwuff’s Attorney(s) 1 ithin wO 


days aiter the service of this summons, exclusive of the 
day of service (or within 30 davs after the service is cor 
plete if this summon is ot personally deliv red to vou 


within the State of New York) ; and in case of vo ir failure 
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to appear or answer, judgment will be taken against you 
by default for the relief demanded in the e ymp ‘aint. 


Dated, New York, N.Y 


November 23, 1970 


Kronisx, Lies, SHarnswir, 
Weiner & Hetuman 

Attorneys for Plaintiff 

Office and Post Office Address 

i345 Avenue of the Americas 

New York, N.Y. 10019 

Tel. No. (212) 765-6000 


JAI 
Exhibit 1 Annexed to Petition for Re moval 
Verified Complaint 


SUPREME COURT OF THE STATE OF NEW YORK 


County or New York 


[Same Trriz] 


Plaintiff, by its attorneys, Kronish, Lieb, Shainswit 
Weiner & Hellman, for its verified complaint against the 
defendant, alleges: 


1. Plaintiff, U.S. Plywood-Champion Papers Ine 
(‘‘Plywood’’), is a corporation incorporated under the 
laws of the State of New York with its principal office in 
the State of New York located at 777 Third Avenue, New 
York, New York. 

2. Defendant, Continental Casualty Company (‘‘Con 
tinental Casualty’’), is a corporation incorporated under 
the laws of the State of Illinois with its principal office in 
the State of New York located at 76 William Street, New 
York, New York. 


3. On or about November 28, 1967, Continental Casu 
alty issued an ‘‘Umbrella Excess Third Party Liability 
Policy’’ (hereafter referred to as Continental Casualty’s 
“Umbrella Excess Liability’’ policy) to Plywood under 
which Continental Casualty agreed to pay Plywood sums 
which ”lywood became liable to pay through adjudication 
or compromise for property damage taking place during 
the period from November 30, 1967, through November 30, 
1970, together with Plywood’s expenses for the litigation 
sett!>ment, adjustment or investigation of Plywood’s lia 
bility for such property damage, in exerss of the amount 
recoverable by Plywood for such sums and expenses under 
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a general liability policy issued by Liberty Mutual In- 
surance Company to Plywood or under any renewal or 
replacement thereof. 


4, During the effective period of Continental Casu- 

alty’s Umbrella Excess Liability policy Plywood purchased 
vinyl-covered panels from Continental Vinyi Products 
Corp. and resold these panels in the ordinary course of its 
business. 
5. The vinyl-covered panels purchased from Con- 
tinental Vinyl Products Corp. and resold by Plywood were 
defective. After these panels were used to manufacture 
completed products such as mobile homes and houseboats, 
and during the effective period of Continental Casualty’s 
Umbrella Excess Liability policy, the viny] film on these 
panels peeled away frem the underlying substrate to which 
the vinyl] film had been attached, thereby causing property 
damage within the coverage of Continental Casualty’s 
Umbrella Excess Liability policy. 


6. Plywood has been and still is exposed to liability 
for property damage taking place during the effective 
period of Continental Casualty’s Umbrella Excess Lia- 
bility policy as a result of the delamination of these de- 
fective vinyl-covered panels purchased by Plywood from 
Continental Vinyl Products Corp. and resold by Plywood 
in -e ordinary course of its business. 


7. With the knowledge and consent of Continental 
Casualty, Plywood has employed Liberty Mutual Insurance 
Company to investigate and sett’s Plywood’s liability for 
property damage (ne to t»> delamination of these defective 
vinyl-eovered panels |v! Continent.) Uasualty has agreed 
that Plywood’: rights un er Continental Casualty’s Um- 

ella Excess Liability policy will vot be prejudiced by 
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the investigation and settlement by Liberty Mutual Insur 
ance Company of Plywood’s liability for this property 
amage. 


8. Through on or about October 22, 1970, $433,463.43 
has beer paid in settlement of Plywood’s liability for prop- 
erty damage due to the delamination of these defective 
vinyl-covered panels and $50,841.52 has been paid for 
Plywood’s expenses for the investigation, adjustment and 
settlement of Plywood’s liability for this property damage. 


9. The sum of $100,000 is the maximum amount re- 
coverable by Plywood from Liberty Mutual Insurance 
Company for all sums paid in settlement of Plywood’s 
liability for property damage due to the delamination of 
these defective vinyl-covered panels and for Plywood’s 
expenses for the investigation, adjustment and settlement 
of Plywood’s liability for this property damage, under th 
general liability policy issued by Liberty Mutual Insurance 
Company to Plywood and under the renewal or replace 
ment of said general liability policy. 


10. By reason of the foregoing, Continental Casualty 
is obligated to pay Plywood the sum of $348,304.95, with 
appropriate interest. Continental Casualty is also obli- 
gated to pay Plywood any further sums Plywood may be- 
come obligated to pay by reason of the adjudication or 
compromise of Plywood’s liability for property damage 
due to the delamination of these defective vinyl-covered 
panels curing the effective period of Continental Casualty’s 
Umbrelia Excess Liability policy, together with Plywood’s 
additional expenses for the investigation, adjustment and 
settlement of Plywood’s additional liability for this prop- 


erty © nage. 
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11. Continental Casualty has advised and informed 
Plywood that Continental Casualty will not pay to Ply- 
wood the sums paid by Plywood for the settlement of 
Plywood’s liability for property damage due to the de- 
lamination of these defective vinyl-covered panels and will 
not pay to Plywood Plywood’s expenses for the investiga- 
tion, adjustment and settlement of Plywood’s liability for 
this property damage. 


Wuererore plaintiff seeks judgment against the defend- 
ant awarding plaintiff the recovery of $384,304.95, together 
with the award of the additional sums Plywood may be- 
come obligated to pay by reason of the adjudication or 
compromise of Plywood’s liability for property damage 
taking place within the effective period of Continental 
Casualty’s Umbrella Excess Liability policy, together with 
Plywood’s additional expenses for the litigation, adjust- 
ment, settlement or investigation of Plywood’s liability 
for such property damage, up to the date of the trial of 
this ection, together with appropriate interest and the costs 
and disbursements of this action. 


Dated: New York, N. Y. 
November 20, 1970 


Kronisu, Lies, SHAINswIT, 
Werner & HELLMAN 
Attorneys for Plaintiff 


(Verified by Marvin Ginsky, Nov. 20, 1970.) 
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UNITED STATES DISTRICT COURT 


SoutHern District or New York 


——~— ae 


CHAMPION INTERNATIONAL CORPORATION, 
Plaintiff, 


against 


CONTINENTAL CASUALTY COMPANY, 
Defendant. 
oe 


Defendant Continental Casuaity Company (‘‘Continen- 
tal’’), by its attorneys, Hart & Hume, for its answer to 
the complaint, alleges: 


1. Denies each and every allegation contained in para- 
graph ‘‘2’’ of the complaint except admits that defendant 
is a corporation incorporated under the laws of the State 
of Illinois and maintains its principal place of business in 
Chicago, Illinois. 


2. Denies each and every allegation contained in para- 
graph ‘‘3”’ of the complaint except admits that on or about 
November 28, 1967, defendant issued its Umbrella Excess 
Third Party Liability Policy Number RDU 9397904 (‘*Um- 
brella Policy’’) to plaintiff covering the period from No- 
vember 30, 1967 to November 30, 1970; defendant begs 
leave to refer to the original of said Umbrella Policy for 
the exact terms and conditions thereof. 


3. Denies knowledge or information thereof sufficient 
to form a belief as to each and every allegation contained 
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A nmswer 
in paragraphs ‘‘4’’, «5°? and “6” of the complaint, except 
denies that said alleged property * mage is within the 
coverage of said Umbrella Policy. 


4. Denies each and every allegation contained in para- 
“9”? and ‘10’ of the complaint. 


graphs ‘‘7”’ 

9. Denies knowledge or information thereof sufficient 
to form a belief as to each and every allegation contained 
in paragraph ‘‘8’” of the coniplaint. 


6. Denies each and every allegation contained in para- 
graph ‘11’ of the complaint except admits that defendant 
has declined to pay any amouits demanded by plaintiff 
under said Umbrella Policy. 


First Affirmative Defense 


7. Under the provisions of saic Umbrella Policy, de- 
fendant agreed, subject to the terms and conditions thereof, 
to indemnify plaintiff, inter alia, for all sums which plain- 
tiff should become obligated to pay by reason of liability 
imposed by law upon plaintiff for property damage caused 
by or arising out of each occurrence during the policy 
per. d, limited to the ultimate net loss in excess of the 
amount recoverable under underlying insurance as set 
forth in a schedule included in said U, :brella Policy. 


8. At all times mentioned in the complaint, there was 
in full force and effect a comprehensive general liability 


policy, or renewal or replacement thereof, issued to plain- 
tiff by Liberty Mutual Insurance Comnany and included 
in the schedule of underlying insurance in said Umbrella 
Policy. 
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9. Upon information and belief, the coverage afforded 
plaintiff by said underlying insurance has not been and 
will not be exhausted in respect of the matters allezed in 
the complaint. 


Seccnd Affirmative Defense 


10. Said Umbrella Policy provides in paragraph ‘11’ 
of the conditions thereof, as follows: 

“If other collectible insurance with any other 
insurer is available tc the Insured covering a loss 
covered hereunder, this insurance shall be in excess 
of, and shall not contribute with such other in 
surance.’’ 


11. Upon information and belief, in respect of the mat- 
ters alleged in the complaint, other collectible insurance 
is available to plaintiff under a policy issued by Glens 
Falls Insurance Company to the manufacturer of the al 
legedl; defective panels, Continental Vinyl Products Cor- 
poration. 


12. Upon information and belief, the coverage afforded 
plaintiff by the insurance referred te in paragraph ‘‘8’’ 
hereof and by the insurance referred to in paragraph ‘411’ 
hereof has not been and will not be exhausted in respect 


of the matters alleged in the complaint 


Third Affirmative Defense 
13. Said Umbrella Policy, ‘a paragraph ‘‘2”’ of the 
insuring agreements thereof, provides as follows: 
‘*The Company shall only be liable for the ulti- 
mate net loss in excess of * * * th amount recover- 
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able under underlying insurance as set out in the 
attached schedule * * *”’ 


14. Said Umbrella Policy, paragraph ‘‘7’’ of the defini- 
tions thereof, defines the term ‘‘ultimate net loss’’ as ex- 
cluding the following: 


‘““* * * salaries of employees and office expenses of 


the insured or of any underlying insurer, * * *” 


15. Upon information and belief, a substantial part 
of plaintiff’s claim herein is for salaries of employees and 
office expenses of an underlying insurer, Liberty Mutual 
Insurance Company. 


Wuenrerore, defendant Continental Casualty Company 
demands judgment dismissing plaintiff’s complaint, to- 
gether with the costs and disbursements of this action. 


Hart & Hume 
Attorneys for Defendant 


By /s/ Jack Hart 
A Member of the Firm 
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Plaintiff's Answers and Objections 
to Defendant’s Interrogatories 


UNITED STATES DISTRICT COURT 


SourHern District or New YorxK 


[Same Tirte]} 


Plaintiff, U.S. Plywood-Champion Papers, Inc. (‘‘Ply- 
wood’’), submits the following answers and reasons for 
objections to the interrogat~ ries of defendant, Continental 
Casualty Company: 


Interrogatory 1: IDENTIFY THE UMBRELLA 
EXCESS THIRD PARTY LIABILITY POLICY 
REFERRED TO IN PAR AGRAPH “3” OF THE 
COMPLAINT, GIVING THE P¢ JILICY NUMBER 
OF SAID POLICY AND THE PRESENT CUS- 
TODIAN OF THE ORIGINAL OF SAID POL- 
ICY, OR, IF YOU ARE WILLING TO DO SO 
WITHOUT A REQUEST FOR PRODUCTION 
AND INSPECTION PURSUANT TO RULE 34, 
SET FORTH A TRUE COPY OF THE POLICY. 


Answer to Interrogatory 1: The policy number of the 
Umbrella Excess Third Party Liability Policy referred to 
in paragraph ‘‘3’’ of the complaint is RD 9397904. The 
present custodian of the original of that policy is Mr. Wil- 
liam +. Wynne, Director of Risk Management of U. S. 
Plywood-Champion Papers, Inc. 


Interrogatory 2. IDENTIFY EACH AND EVERY 
UNDERLYING GENERAL LIABILITY POLICY 
ISSUED BY LIBERTY MUTUAL INSURANCE 
COMPANY REFERRED TO IN PARAGRAPH 
“3” OF THE COMPLAINT, INCLUDING ANY 
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RENEWALS OR REPLACEMENTS THEREOF, 
STATING AS TO EACH SUCH POLICY THE 
POLICY NUMBER, THE POLICY PERIOD AND 
THE PRESENT CUSTODIAN OF THE ORIG- 
INAL OF SAID POLICY, OR, IF YOU ARE 
WILLING TO DO SO WITHOUT A REQUEST 
FOR PRODUCTION AND INSPECTION PUR- 
SUANT TO RULE 34, SET FORTH A TRUE 
COPY OF EACH SUCH POLICY. 


Answer to Interrogatory 2: The policy numbers and 
policy periods requested in Interrogatory 2 are: 
Number Period 
LG 1-621-604152-067 10/31/67 to 10/31/68 
LG 1-621-00:152-068 10/31/68 to 10,/31/69 
LG 1-621-004152-069 10/31/69 to 10/31/76 


The present custodian of the original of each of these 
policies is Mr. William F. Wynne, Director of Risk Maa- 
agement of U. S. Plywood-Champion Papers, Inc. 


Interrogatory 3: STATE WHETHER PLAINTIFF 
WAS AN INSURED, BY VENDORS ENDORSE- 
MENT OR OTHERWISE, IN ANY POLICY OF 
INSURANCE ISSUED BY THE GLENS FALLS 
INSURANCE COMPANY, OR ANY OTHER IN- 
SURER, TO CONTINENTAL ViNYL CORPO- 
RATION AND, IF SO, IDENTIFY EACH AND 
EVERY SUCH POLICY, STATING AS TO EACH 
THE NAME AND ADDRESS OF THE INSURER, 
THE POLICY NUMBER, THE POLICY PERIOD 
AND WHETHER YOU HAVE IN YOUR POS- 
SESSION A COPY OF SAID POLICY OR, IF 
YOU ARE WILLING TO DO SO WITHOUT A 
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REQUEST FOR PRODUCTION AND INSPEC- 
PION PURSUANT TO RULE 34, SET FORTH A 
TRUE COPY OF EACH SUCH POLICY. 


Answer to Interrogatory 3: Plaintiff is informed and 
believes that true copies of pages of a policy of insurance 
apparently issued by The Glens Falls Insurance Company 
to Continental Vinyl Products Corporation is attached 
hereto in Appendix 1. Plywood has no knowledge or in- 
formation as to any other policy of insurance issued by 
The Glens Fails Insurance Company, or issued by any 
other insurer, to Continental Vinyl Products Corperation. 


Interrogatory 4: STATE WHETHER PLAINTIFF 
WAS INSURED IN RESPECT OF ITS LIABIL- 
ITY FOR THE PROPERTY DAMAGE RE 
FERRED TO IN THE COMPLAINT BY ANY 
POLICY OF INSURANCE OTHER THAN THE 
POLICIES IDENTIFIED OR SET FORTH IN 
RESP TO INTERROGATORIES “1”, “2” 
AND “3”, AND, IF SO, .DENTIFY EACH AND 
EVERY SUCH POLICY, STATING AS TO EACH 
THE NAME OF THE INSURER, THE POLICY 
NUMBER, THE POLICY PERIOD AND THE 
PRESENT CUSTODIAN GF THE ORIGINAL 
OF SAID POLICY, OR, IF YOU ARE WILLING 
TO DO SO WITHOUT A REQUEST FOR PRO- 
DUCTION PURSUANT TO RULE 34. SET 
FORTH A TRUE COPY OF EACH AND EVERY 
SUCH POLICY OF INSURANCE. 


Answer to Interrogatory 4: No. 


Interrogatory 5: AS TO EACH AND EVERY 
CLAIM MADE AGAINST PLAINTIFF IN RE- 
SPECT OF PROPERTY DAMAGE ALLEGED IN 
THE COMPLAINT: 
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(A) IDENTIFY THE CLAIMANT AND, IF 
OTHER THAN THE CLAIMANT, IDENTIFY 
THE OWNER OF THE PROPERTY DAM- 
AGED; 


(B) STATE THE AMOUNT OF THE CLAIM: 


(C) STATE THE AMOUN \ID ON 
BEHALF OF PLAINTIFF IN AL;/USTMENT, 
SETTLEMENT OR COMPROMISE OF THE 
CLAIM; 


(BD) DESCRIBE THE PROPERTY DAMAGED 
AND THE NATURE AND EXTENT OF THE 
DAMAGE; 


(E) STATE THE LOCATION OF THE PROP- 
ERTY WHEN DAMAGED 


(F) STATE THE APPROXIMATE DATE 
THAT THE DAMAGE TO THE PROPERTY 
OCCURRED; 


(G) IDENTIFY EACH AND EVERY COM- 
MUNICATION RELATING TO THE (1) MAK- 
ING, (2) INVESTIGATION AND (3) ADJUST- 
MENT, SETTLEMENT OR COMPROMISE OF 
THE CLAIM; 


(H) DESCRIBE THE VINYL COVERED 
PANEL OR PANELE WHICH CAUSED THE 
DAMAGE, INCLUDING THE TYPE AND 
COLOR AND ANY IDENTIFYING LOT NUM- 
BER OR OTHER DESIGNATION, THE DATE 
PLAINTIFF PURCHASED SAID PANELS 
tROM CONTINENTAL VINYL CORP., THE 
DATE OF RESALE BY PLAINTIFF OF SAID 
PANELS AND THE NAME AND ADDRESS 
OF THE PU .CHASER OF SAID PANELS 
FROM PLAINTIFF; 
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(1) IDENTIFY EACH D EVERY COMMU- 
NICATION RELATING TO THE PURCHASE 
‘VD RESALE BY PLAINTIFF OF THE SAID 
PAN] 


Ubjections to s ste rrogatory 5(a) through (i): Plaintiff 
objects to subparagraphs (a) through (i) of inte rrogatory 
9 insofar as they require a burdensome compilation of 
extensive details which must be derived almost entirely 
from documents and records maintained by Liberty Mutual 


Insurance Company. As of March 22, 1971, a total of 
$645,019.61 has been paid in settlement of Plywood’s lia- 
bility for the property damage refer: 2d to in the con nt. 


A list of each payment included in this aggregate amount, 
ident ifying each person who received each payment, spec 
ifying the date of issuance and the number of each check 
through which each payment was made, and stating the 
amount of each payment, is attached hereto in Appendix 2. 
The additional information requested by the defendant 
may be found, to the extent it is available to the plaintiff, 
in (1) documents and records maint: iined by Liberty Mu 
tual Insurance Company, plaintiff’s agent for the in\ ‘sii 
gation, settlement and payment of these claims, hone (2) 
documents and records in the possession or control of 
plaintiff. These documents and records will be produced 
and made available for inspection and copying by the de- 
fendant or its attorneys at a mutually convenient time and 
place. 


Interrogatory 5(J) STATE WHESHER PLAIN- 
TIFF MADE CLAIM IN RESPECT OF ITS LIA- 
BILITY FOR SUCH PROPERTY DAMAGE UN- 
DER ANY POLICY OF INSURANCE OTHER 
THAN DEFENDANT'S UMBRELLA EXCESS 
THIRD PARTY LIABILITY POLICY RE- 
FERRED TO IN THE IMPLAINT AND, IF SO. 


JA24 


Plaintiff’s Answers and Objections 


IDENTIFY THE INSURER TO WHICH AND 
fHE POLICY UNDER WHICH CLAIM WAS 
MADE, THE DATE CLAIM WAS MADE, AND 
THE DISPOSITION OF SAID CLAIM 


Answer to Interrogatory 5(j): Plaintiff made a claim 
in respect of its liability for the property damage referred 
to in the complaint in respect of such property damage as 
came to the attention of the y’sintiff from on or about 
October of 1969 under the Liberty Mutual Insurance Com 
pany policies then in effect, identified in response to in 
terrogatory 2. Liberty Mutual Insurance Company has 
paid $100,000 pursuant to the insurance coverage afforded 
to Plywood under those policies. 


[nterrogatory 6: STATE THE EXACT TERMS OF 
PLAINTIFF'S EMPLOYMENT OF LIBERTY 
MUTI’ AL INSURANCE COMPANY REFERRED 
TO! RAGRAPH “7” OF THE COMPLAINT. 
INCLI VG BUT NOT LIMITED TO, (A) THE 


SCOPE OF AUTHORITY GRANTED |] IBERTY 
MUTUAL INSURANCE COMPANY TO SETTLE 
AND PAY CLAIMS AGAINST PLAIN1 FF AND 
(B) THE BASIS OF COMPENSATION OF LIB- 
ERTY MUTUAI INSTIRANCE COMPANY. 
IDENTIFY EACH AND EVERY C¢ IM MUNICA- 
TION ESTABLISHING OR SETTING F( RTH 
THE TERMS OF SAID EMPLOYMENT. 
Answer to Interragatory 6: Copies of written communi- 
cations establishing or setting forth the terms of Liberty 
Mutual’s employment by plaintiff are attached hereto in 
Appendix 3. According to the attached letter, dated April 
17, 1970, from W.F. Wynne, Plywood’s Director of Risk 
Management, to F. G. Mason, Division Claims Service Man- 
ager of Liberty Mutual, Liberty Mutual’s fee to Plywood, 
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s of that date, was to be ‘‘hetween 15%c and 20% of the 
actual claim settlement.’’ On or about June 16, 1970. Mr. 
Mason orally informed Mr. W ynne that Liberty Mutual’s 
fee would be 15%. This oral communicatioy took place at 
the offices of the plaintiff. Plaintiff is informed and believes 
that E. W. Franz, an account executive of Liberty Mutual, 
and John Clarson, Treasurer of U. S. Ply wood-Champion 
Papers, Inc., were present when this oral communicatio. 


was made. 


Inter? 7: ID rIFY EACH ) I 

COMMUNICATION BY WHICH DEFENDANT 
WAS ALLEGEDLY APPRISED OF THE FACT 
THAT PLAINTIFF HAD EMP OYED LIBERTY 
IUTUAL INSURANCE COMPANY LO INVES 
TIGATE AND SETTLE PLAINTIFF'S LIABII 
ITY FOR THE PP DPERTY DAMAGE ALLEGED 


IN THE COMPL \IN1 


Answer to Interroqatory 7 Copies of the commr-tiea 
tions now known to plaintiff by which the defendant was 
apprised of the fact that the plaintiff had en ployed Liberty 
Mutual to investigate and settle plaintiff's liability for the 
property damage alleged in the complaint are attached 
hereto in Appendix 2 


interrogatory 8: IDENTIFY EACH AND EVERY 
COMMUNICATION CONSTITUTING THE AI 
LEGED CONsENT OF DEFENDANT TO 
PLAINTI. F'S EMPLOYMENT OF LIB] RTY 
MUTUAL INSURANCE COMPANY TO INVES 
TIGATE AND SETTLE PI AINTIFF’S LIABIL- 
ITY FOR THE PROPERTY DAMAGI ALLEGED 


IN 1 HE COMPLAINT 
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Answer to Interrogatory 8: On April 17, 1970, plaintiff 
was advised by telegram that: 


‘‘Continental Casualty Company has agreed that cov- 
erage under their policy is not prejudiced by your 
contracting with the Liberty to continue the settlement 
of claims involving the Continental Vinyl matter.”’ 


A true copy of this telegram, constituting the defendant’s 
consent to the plaintiff’s employment of Liberty Mutual 
Insurance Company to investigate and settle plaintiff’s 
liability for the property “2mage alleged in the complaint, 
is included in chronological order in the correspondence 
ard other documents attached hereto in* Appendix 3. A 
copy of each letter attached hereto in Appendix 3 was 
promptly forwarded to representatives of the defendant on 
or shortly after the date of each such letter. The defend- 
ant’s failure to object to the plaintiff’s employment of 
Liberty Mutual Insurance Company as set forth in those 
letters confirmed the defendant’s consent to the plaintiff’s 
employment of Liberty Mutual Insurance Company. 


Interrogatory 9: IDENTIFY EACH AND EVERY 
COMMUNICATION CONSTITUTING THE AL- 
LEGED AGREEMENT OF DEFENDANT THAT 
PLAINTIFF’S RIGHTS UNDER DEFENDANT’S 
UMBRELLA EXCESS THIRD PARTY LIABIL- 
ITY POLICY WOULD NOT BE PREJUDICED 
BY THE INVESTIGATION AND SETTLEMENT 
BY LIBERTY MUTUAL INSURANCE COMPA- 
NY OF PLAINTIFF’S LIABILITY FOR THE 
PROPERTY DAMAGE ALLEGED IN THE 
COMPLAINT. 


Answer to Interrogatory 9: The communication of the 
advice set forth in plaintiff’s response to interrogatory 8 
co. stituted the defendant’s agreement that plaintiff’s rights 
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under the defendant’s Umbiella Excess Third Party Lia- 
bility Policy would not be prejudiced by Liberty Mutual’s 
investigation and settlement of plaintiff’s liability for the 
property damage referred to in the complaint. The defend- 
ant was kept constantly informed of Liberty Mutual’s in- 
vestigation and settlement of plaintiff’s liability for this 
property damage through the receipt of copies of the letters 
attached hereto in Appendix 3. The defendant’s failure to 
object to Liberty Mutual’s investigation and settlement of 
plaintiff’s liability confirmed the defendant’s agreement 
that plaintiff’s rights under the defendant’s policy would 
not be prejudiced by the plaintiff’s employment of Liberty 
Mutual for this purpose. 


Interrogatory 10: IF THF SUMS SET FORTH IN 
RESPONSE TO INTERROGATORY “o(c)” DO 
NOT TOTAL THE SUM OF $433,463.43 RE- 
FERRED TO IN PARAGRAPH “8” OF THE 
COMPLAINT, DESCRIBE IN DETAIL THE 
MANNER IN WHICH PLAINTIFF COMPUTES 
SAID SUM OF $433,463.43. 


Answer to . terrogatory 10: As explained in response 
to interrogatory », as of March 22, 1971, a total of $645,- 
019.61 has been paid in settlement of plaintiff’s liability for 
the property damage referred to in the complaint. A list 
of the payments comprising this amount, identifying each 
person who received each payment, specifying the date of 
issuance and the number of each check through which each 
payment was made, and stating the amount of each pay- 
ment, is attached hereto in Appendix 2 


Interrogatory 11: AS TO EACH AND EVERY 
PAYMENT COMPRISING THE TOTAL SUM 
OF $50,841.52 REFERRED TO IN PARAGRAPH 
“8" OF THE COMPLAINT, IDENTIFY THE RE- 
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CIPIENT OF SAID PAYMENT, STATE THE 
AMOUNT OF SAID PAYMENT AND THE 
DATE THEREOF, AND DESCRIBE THE SERV- 
ICES PERFORMED THEREFOR: AND IDEN- 
TIFY EACH AND EVERY WR’TING, INCLUD- 
ING BILLINGS, RELATING TO EACH SUCH 
PAYMENT. 


Answer to Interrogatory 11: As of March 22. 1971, the 
sum referred in interrogatory 11, Plywood’s expenses for 
the investigation, adjustment and settlement of Plywood’s 
liability for the property damage referred to in the com- 
plaint, totaled $92,565.27. A list of each payment compris- 
ing this amount, identifying each person who received each 
payment, specifying the date of issuance and the number 
of each check through which payment was made, and stating 
the amount of each payment, is attached hereto in Ap- 
pendix 2. The services performed ‘herefor were the ap- 
praisal and adjustment of claims for the property damage 
referred to in the complaint. Documents relating to such 
payments and services will be produced and made available 
for inspection and copying by the defendant or its attor- 
neys at a mutually convenient time and place. 


Interrogatory 12: DESCRIBE IN DETAIL THE 
MANNER IN WHICH THE AMOUNT AL- 
LEGEDLY RECOVERABLE FROM LIBERTY 
MUTUAL INSURANCE COMPANY IS COM- 
{ TED TO BE $100,000; IDENTIFY THE POL- 
ICY OR POLICIES UNDER WHICH SAID 
AMOUNT IS ALLEGEDLY RECOVERABLE 
AND THE CLAUSES OF SAID POLICY OR 
POLICIES ALLEGEDLY LIMITING THE 
AMOUNT RECOVERABLE TO $100,000. 


inswer to Interrogatory 12: The limit of Liberty Mu- 
tual’s liability for property damage liability in the policies 
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identified in response to interrogatory 2 is stated to be 
$100,000 for each occurrence (Item 3 of Declarations) and 
the property damage referred to in the complaint arose out 
of one occurrence, 


Interrogatory 13: IF PLAINTIFF. CONTENDS 
THAT ALL PROPERTY DAMAGE ALLEGED 
IN THE COMPLAINT AROSE OUT OF “CON- 
TINUOUS OR REPEATED EXPOSURE TO 
SUBSTANTIALLY THE SAME GENERAL CON. 
DITIONS”, DESCRIBE IN DETAIL THE NA- 
TURE OF SAID CONDITIONS, THE LOCA- 
TION OF SAID ¢ NDITIONS, THE DATE SAID 
CONDITIONS COMMENCED AND THE DURA- 
TION OF SAID CONDITIONS. 


Answer to Interrogatory 13: The property damage 
referred to in the complaint arose out of the manufacture 
of defective vinyl-cove d panels by Continental Vinyl 
Products Corp. at 5015 Vistrict Boulevard, Vernon, Califor- 
nia, and the delamination of those panels in products man- 
ufactured by plaintiff’s customers. Plaintiff does not know 
when Continental Vinyl Produets ‘orp. commenced or com- 
pleted the manufacture of these defective panels. The proc- 
ess of delamination of these defective panels began in or 
shortly after October 1969 and complaints of property dam- 
age arising from this oceurrence are still being received, 


Interrogatory 14: IF NOT INCLUDED IN THE 
RESPONSE TO INTERROGATORY oe i See 
FORTH EACH AND LVERY CLAIM MADE 
AGAINST PLAINTIFF SUBSEQUENT TO oc. 
TOBER 22, 1970 IN RESPECT OF PROPERTY 
DAMAGE ALLEGED IN THE COMPLAINT. 
STATING AS TO EACH SUCH CLAIM THOSE 
ITEMS OF INFORMATION !!EQUIRED IN IN- 
TERROT ZORY “5”. 
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Answer to Interrogatory 14: See plaintiff’s response to 
interrogatory 5, which includes information as to all claims 
made against plaintiff through March 22, 1971. 


Interrogatory 15: IDENTIFY EACH AND EVERY 
COMMUNICATION BETWEEN PLAINTIFF 
AND LIBERTY MUTUAL INSURANCE COM- 
PANY IN RESPECT OF THE COVERAGE AND 
LIMITS OF LIABILITY OF THE GENERAL 
LIABILITY POLICY REFERRED TO IN PARA- 
GRAPH “3” OF THE COMPLAINT, AND ANY 
RENEWAL OR REPLACEMENT THEREOF, 
CONCFRNING PLAINTIFF'S LIABILITY FOR 
THE PROPERTY JAMACE ALLEGED IN THE 
COMPLAINT. 


Answer to snterrogatory 15: True copies of communica- 
tions establishing or setting forth the determination by 
Liberty Mutual Insurance Company of the coverage and 
limits of liability of the general liability policy, and any 
renewal or replacement thereof, referred to in paragraph 
‘*3’’ of the complaint, concerning plaintiff’s liability for 
tue property damage alleged in the complaint, are attached 
hewviv in Appendix 4. Plaintiff objects to interrogatory 15 
insofar as it demands the identification of communications 
which do not establish or set forth this determination on the 
ground that such communications are not relevant to the 
subject matter of this action and their identification is not 
reasonably calculated to lead to the discovery of admissible 
evidene in this action. 


Dated: New York, New York 
May 26, 1971 


U. S. Piywoop-Cuampion Papers, Ino. 
By Marvin Ginsky 
Assistant Secretary 


(Verified by Marvin Ginsky, May 26, 1971.) 
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Appendix 2 Annexed to Plaintiff’s Answers and 
Objections to Defendant’s Interrogatories 


(Page JA31) 
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Schedule 1 identifies each person 


who received a 
payment through March 22, 1971, in settlement of Plywood 's 


liability for the Property damage referred to in the complaint. 
This list also Specifies the date of issuance and the number of 


each check through which payment was made, and the amount of 


each payment. Payments marked with an asterisk are those made 


us or Plywood's underlying insurance policy with Liberty Mutual. 


Schedule 2 identifies each person, other than Liberty 


Mutual Insurance Company, who received a payment through 
March 22, 1971, for services rendered in connection with the 


investigation, adjustment and settlement of Plywood's liability 


for the Property damage referred to in the complaint. This list 


also specifies the date of issuance and the number of each check 


through which payment was made, and the amount of each payment. 


Payments marked with an asterisk are those made under Plywood 's 
underlying insurance policy with Liberty Mutual. As Of March 22, 
1971, Plywood has made the following payments to Liberty Mutual 


for the sum paid out by Liberty Mutual above the limit of Libe 


rty 
Mutual's liability 


and for payment of Liberty Mutual's fee of 


15% of this sum for the investigation, adjustment and settlement 
Of Plywood 's liability for the Property damage referred to in 


the complaint: 


Check 
Number Date Amount 
6-14109 May 12, 1970 $225,000.00 
6-14361 July 9, 1970 100,000.00 
6-14510 Aug. 27, 1970 100,000.00 
6-14877 Dec. 1, 1970 100,000.00 


6-15087 Jan. 28, 1971 100,000.00 


Appendix 2: Schedule 1 Annexed to Plaintiff's 
Answers and Objections to Defendant’s 
Interrogatories 


(Pages JA33 to JA53) 
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Nauta Line (Various) 
Claimant ond/or Payee Choi: # Dato Isajied Anount, 
1. Ullian E£2=21715 3-19-70 $ 980,008 
2. Eruce Roberts £929=338 3-16-70 2,904.95® 
3. Lake Dallas £9=2366 3-19~'70 3,650, 50 
4e  Grogg Aviation E9=2317 3-17~70 2,725,.00# 
5. Cannon Boat 5510583 4= 3-70 1,220, 35* 
6, Shore Acres Boat ELm22862 4= 2-70 530,00# 
7. Willian J, Little £1i-10200 4-14-70 2,450,008 
8 Willian J, Little £3-35002 4= 9=70° 5,400, 00# 
9. Shores Acrer Soat E5-47794 7=14=70 1,456.84 
7%. Stanley Wernor E5=-22996,7 &=21-70 1,496.35 
11. Donald M, Ray E£2-57183 &=31~-70 952.75 
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14. Dean Andorson E669-25978 4-25-70 1,574.08# 
15. Dean Anderson ig E669-25979 4-28-70 1,574,08* 
16. Dean Anderson E202=3754 5-10-70 1,574, 08* 
17, G. M. De Costa B1-2552 5-20-70 735.00# 
18 J. & J, Watson E2-<9602 6=— 1-70 1,337.97* 
19. Woodland Mazina Inc, E202=3999 5 = 22-70 800, UL * 
20, J. F. Martin & C. D. Ramsden £2=29674 6= 3-70 1,337.97* 
21. Great Lake Marine Ino, DLh-447 6=- 5-70 1,350.00 
22. A. & Be. Hewett E2=55327 6-16070 1,337.97 
23. Dana Marina E2=55657 6-30-70 2€9,00 


24. Natalie Hittle E2-58816 11— 9-70 650,00 
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Anovnt_ 

2 3,274.00 
1,594.76 
1,215.00 
1,810.00 
1,234,000 
1,000.00 
1,396.00 

955.61 
1,185, 32 
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950.00 

90.06 
13,669.24 
1,552.08 
1,500,00 
1,250, 00: 
11,250,003 
1,455.62: 
1,400, 00: 
3,000.06 
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Cont. 
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Nauta Line, Inc, 
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Cherics Storm 

Jecl: Gardner 


Bert Hoyl 


E3-109536 
E2~98175 
02-98264 


£1-24949 


£2=100257 
E2-100353 


[2-100359 


E2-106274 . 


E2=100490 
E2=100563 
E2~100589 
E2=100560 
E2~100816 
E2=100815 
E2~100935 
E2=100986 


Drte Innod 
12-17-70 
12-17~70 
12-17-70 
1-18-71 
1-20-71 
I= 4-71 
1-27=71 
1927-71 
1-27-71 
1-27-71 
2- 4-71 
2= +70 
2- 2-71 
Q= &~71 
2=- 871 
2-11-71 
2-16-71 
2-17-71 
2-17-71 
2=26-71 
2-26-71 
3~ 5-71 
I~ 5-71 


JA 37 


#7 202-195672 


énount 


$ 14090,00 


1,000.00 
1,000,00 
1,417,18* 
625,00 
20,326.21 
610.63 
300.00 
25.00 
2,600.00 
542.60 
1,032.16 
1,822.27 
850.00 
1,000, 
1,850.00 
800.00 
1,025.11 
850.00 
1,410.€ 
1,410.83 


1,250.00 


1,250.00 


JA 38 


RAr” ¢ 
wi 2U2—1 08572 


“Neate & 


"A T ue * as *94 
a a a aS ar liairey | tes | meets: sunk 
Ur, Robert Whit si2=1 50937 ge fe71 


£2=101135 3— 1 0—74 

Nauta Line, Ine, ~1=27103 J— 5 2=71 
7 — pe ar _ rine 

Carloc Lancston 127104 3 12=71 15,707.45 


Maris Pord Company £2=101353 3—18~71 1,200, 00 


Robert Dwyer 32=101321 3=17=71 1,616.55 


ee 


$195, 833.85 


Sraw art (Verlous) 
Gudanat oatlox Lazaa 
Frano Jzt Ino. 

-rano Art Inc, 


Frame Ax% ino, 


JA 39 


CP202-195005 R 


Ch 9374.32 
1,673.81 
£40.25 


,8/,0.36 


1. 


Trolie Homss (Veslous) 
. 


. . aT . * Peon wep 


Trolic Ilomey Ino, 


JA 40 


i tn 2] 95505 
émornk 


A 
$1 321 


ay i 7 ara 


1. 


fl star Conch, inc. (Various) 
0 rtmong ator | OS 
fllctexr Corch, Inc. 


Alloter Coes, Tne. 


een 


Cre ete 


oh Be Shere 
E192117 


ale te PA 


Py Dee Ge 


JA 41 
62202195507 


lao 


079 pei ° G', 


9,643632 


vos 09 004.95 


e, 


’ 


JA 42 
LOSS UP202R195008 


Fevptone Conch Many" ncturins Co, 
(Various) 


Chocic 3 Paty Terwad Py eh nee 


Ele21053 mtn? 


119,000.09 


Bannor Honos (Various) 
Clainont ond lox P Eva 
Iluzold 7lavt 

Dalo A. Ewoct 

Bannc> Hones Corp, 
Sammacl Dornan 

hi Wir jowskt 


tQchard Christianson 


JA 43 


BP202—19580) 


Apu 
$1,200.00 
500.00 
762.56 
1,£94.00 
2,600.00 


Condor Coach (Varlous) 
ee 
Condor Coach Coxporation 
Anthoay Cissi 

Doyal Inn of El Monk 


Condor Coach Corp. 


Dato Tssuod 


11-1770 
12-16-70 
12—20=70 


1<26=71 


Total 


JA 44 


GP202-195611 B 


2,000.00 
24340 
1,007.18 


$5,021.52 


LOSS 
lofrren Vanvfocturing Co, (Various) 
Coa aA ean) “J nv 


NVennis Harwood & 
lofcron Manufacturing Coupany 


fialph Taylor 
ryrea Hacking 
Elmer Gardner 
leforen Manufacturing Company 
Hanien Neloon 
lofcrea Manufacturing Cenpany 
Aalmi ileyes 
} Don Clemont 
| Larry Johnron 
Forl Guna ll 
lofceron Nanuzacturins Company 
Joe Wactias 
Georgo Alayo 
Earl Riges 
Lofcron Monufacturing Company 
1 Glon D. Meranan 
Lofzran Manuf acturing Conpany 
“ Ednoy Distributing Conpany 
€ Edney Vintributing Cenpany 
Goralt Geori:a 
N Deniol Lyaaleh: 


 Glon HM, Mikkel gon 


E2-57914, 
E2~57915 
E2-57916 
22—57917 
£2~57918 
L2657919 
E2=57956 
Bm 5S 505 
0253196 


£2-58398 


E2—593507 
£2-593C3 
B2—59209 
£2-59740 
B2=~59374 


Late Isznad 


= 8-70 
10— 1-70 
10— 1=70 
10— 1-70 
10— 1-70 
10— 1=70 
T= 170 
10= 5=70 
10—16=75 
10-14-79 
10-21-70 
10=21+70 
11— 4-70 
11-10-70 


11-1070 


11-10-70 
11=10-70 
11<0:5=70 
11-25-70 
11#25=70 
11#25=70 
12=11=70 


12=16~70 


JA 
#P202+195313 R 


45 


100,00 
250.00 
400,00 
718,05 


500.00 


Cont { septs 
ste . Se hd He edeFis/viy -& 


sash, CO: 2 CMsie whee nag Co. (Vartous) 


: ’ — 
eye ape ee LS aL) ee ae | ae en ae ee’ ere | 
’ P fe 4 . a ~e 
wad endi © 4 An J 4 FS | Te el A” oe tidde 
. - - « a ma ;~ -* ‘ 
Jon CO, overt ease S52 t= c-71 Asien 
2 


sMe(Ton Maa tacturing Company wat JI953 lm i= 74 710.05 


Taz bakuracs aa"JO3D2 i717 115,80 
Clinton Ureco md=1 00252, gm hat 725-00 


Yel ie Yuillen ma 100.'33 “=11=71 £31.50 
Larry lie Thompson w2=100/5/, 2a11=77 655425 


Chaxleo Henderson 2-1 C0504 ee | nee 4.3.80 


lofsras lanufacturéng Company u2=10069 2-22— 74 423.00 
Lotgven Manufacturing Company mam COTO) 2m22=71 71959 
Vora ohopard aaa 00701 aea~7 550.40 
Victor Diaie% wei C51 dm gel ~05,.C00 
Leland 3. Grace ’ BRiCT1EG. Be 1671 See TS 
tofpren Manufacturing Coapany nani COS a» S71 40095 


Luan irizht BZe10int2 0 e171 1,031.75 
Mayne Lonk eeeiGi282 5 71 £19,00 


Wagne Lea £2—101265 2 16=71 219,00 


Total 017 9423.27 


JA 47 


T0s3 '202-195L14 R 
Uio idnce (Vi ~ 2% 4) 
Cintin--t or lay Prep Oies'; 7 Dete Teru-.? énount 
to Linos Inc, E2=97752 = 2-70 o 120.85 
te Linos Inc, TH52 503 10-16-70 47645 
Uto Lincr Ine, E25 9025 11=17-70 365.95 
Uie Linur ine, T2=59027 11=17=70 405.09 
R 4. Toteorcon 595 12 2-70 904.15 
Dr. Dan tous C2=10570; 2-271 520.62 
haliaco O14¢r [2100705 2-22-71 111.65 
Lou <. Casolya Ivie E2=1007C6 ma 22=71 350,00 
Total 02,956.48 
. 


Rencho Wmilors Ine, (Varicug) 
Cainwt nil/or icy a 


who Traillorg 


400-6 


louttit Tmilor Co, 


U, Rast 
Raacho Troflerc 
Miko Pounndalio 


ley Sesoncon 


Ino. 


Howard ¢: Lois Spa & 


hebort Sito 
laverd Vigil 
Tencho Tratlars 


me 


Lanciw Trailars 


Tarcio Teatlars I 


- 


eomaid Jlvoy 
Rancho Sruticrs 
Rancho Trailers 
Fanc! Tratlozs 
larzy Igzxun 
Rencho Tradlors 


Pehcho Tocilors 


Rascho Teadlors 


. 


Pres wen T* nme T 
4NCIO 2D O39 


r«,..f % 


] Mcw be Cee 
Pane ‘vile: 


Taacho Tau lore 


Loss 


Shogk tO 
F.2—3921 

EMenU/ 
Lae KAN 
D2=57630 
1255173 


Af ft / PF, 
LeSC/, iJ 


12=59312 
E2—59313 
L2~597L1 
ee | 
Eri 00962 
rave i OOS3 
aI CODS', 


rr it oe Le 
wei acu 


ei CIS 


Peto Jom a) 


Se 2nal 
G- 3-70 
= 19=70 
9am=70 
10~15~70 
10-1 =70 


12=11~70 
12=11~70 

71 
J~ Ti 
~~ 7 
wit-71 
171 


Total 


JA 48 


PPN2-19S15 2 


§ 2,026.93 
457.50 
61.200 
75.00 
49250.00 
1,100.00 


o2.o0 


na, 
£00 eve 


Te) “ 
mse hte 


. - 
62.00 


1,275.00 
450.00 
€00, 00 
650.00 
700.00 
650.5 
600.00 
Cv.50 

1,200.20 


; or 
seve 


——-— 


$18,112.56 


JA 49 


1033 OP 2020195316 BR 
fraveo Corporution (Yastour) 
Cistnant rxsloz.Irsog Coc.c artotomed domnt. 
Je  Travoo Cornoration E1120 Be TI © 12,0029 


Total $ 12,006.49 


JA 50 


Ths JP 201G5E1, 2 
Niviora tiemfaeturing (Vexrtoug) 
"pep ee, + nn) Jana Ki on (73 cat 4 etic SepesemoF # nr 
, : PD dchere te shy tle Fae PaaS ERR. § Sopache kt 


Nivicers lamzfactucting Co, 1733233 Cpe2m'ID U2» Pend 


LOSS 


Deckett Construction Co. (Various) 


Crant and/or Peron Sheets f 
Roy J. Bockkett D2 KIT/, 
Cary Hodtoros C25 7026 


0-19-70 
C~24-70 
Total 


JA 51 
$P202=195€57 2 


A ekr 
, ee 
51006 


pe fr 


#037246 


- 


Ws3 
tioweonor Maun fnctuuing, Ine. (Various) 
cuieemaialaiie 

Howeor *nnufnacturing, Inc. 

Crystal Valley inc, 


Crvotel Valley Ino.= 


JA 52 


TMA PINS B 


Choc: 4 Date Toesier ne ae ey 
WM 602 204671 & 612.30 
Th DLLIS 2 S71 £00.00 
E4W5011 12071 650.CO 
nOtal 19712030 


On 
y 
COp 
v4 V4y Lp 
Y 


Buniutte Unholotery Co, (Vartous) 


‘I aa. os of nD 
Cn ps Wee ete, eccTinke! ie 


Lasty Grllecher 


law Lato 


Goorzs jitlissas 


Joos Koith Lésonbon 


1-27<71 
In27=71 
1-27-71 
127~'71 
1911-71 


, 
anlnTi 


mn 15-71 


zonal 


JA 53 
ITVAH1%1V B 


$ 350.00 
350,00 
390,00 
550,00 
315.16 
313.73 
350,00 


C2, 376.09 


JA54 


Appendix 2: Scheduic 2 Annexed to Plaintiff’s 
Answers and Objections to Defendant’s 
Interrogatories 


(Pages JA55 to J A68) 


Cobra Industzico (Varlous) 
Clatocit ond/or Povea 


Cravlom ¢ Company 
Cravfomnd & Company 
Crautozml & Company 
Crawford & Company 
Craufoml & Company 
Craufoml & Company 
Crawford & Company 
Crawford & Company 
Crawford & Comeny 
Crawford & Cocpany 
Crawford & Company 
Crawford & Conary 
Crarosd G Commun 
Crauford & Conpaxy 
Crawford & Company 


‘Crom & Company 


Craufom & Coapany 
Cra:Zord & Comany 
Crawford & Company 
Besoon & Tiiton 

Craufoird & Company 
Crawford & Company 


ALLOCATSD 


E2-95263 
E2=9G262 
529036 
T2-90337 
12100252 


126100253 


52=100491 
02100572 
52~100561 
£22101136 
E2=1742 
T2—56274, 
£2=101360 


Data Zomed 


S=19=70 
10-16~70 
10-1670 
10-16-70 
10=16~70 
12= 2~70 
12=22~70 
12=22=70 
12-22-70 

1-20-71 

1-20-71 

192271 

1=22671 

= teT1 
2m Ln71 
2n11=71 
2=16~71 
min 
10-71 


Total 


JA 


#P202-195671 2 


pit axa 
$ he 
4.33 
19045 
60.56 
78.91 
197.26 
186,62 
19.65 
73015 
€9.65 
107.59 
&. 
100.07 
62.75 
2,209.74 
103.63 
92.14 
C4212 
112,10 
40,008 
973.078 
—2s5Z 
£4 9963.03 


JA 56 
9P202~195672 B 


Nauta Lino, Inc. (Various) 


Ghose 2 poses obo. 
1,  Gonoral Dsténate D2=1840 3— 970 § 35.00% 
2.- Gcnoral Cotinate r2=1059 3- 9-70 35-2008 
3. ftbort Young 122232 3-24-70 145,00% 
he dJortlrics ipa. E2223, 3=m,=70 36.138 
Se Conoral Jidjuotaons C2223 O11 470 16.508 
6G. Astin 4. Grent & Sons L2<2593 d= 1<70 65.008 
7. Footer Renodeling T262500 Le 3-70 -  §0,00° 
C. Tom il, Morcor E2219 hw WD 119.018 
9 Fora Nl. loscor E2R2729 Le 970 £5,569 
10. wJoden Ouwveze Tne2721 da 70 112.778 
11. Jofivteo agg. ERT Lem 970 13,000 
12. Ce s#lonmor E262535 L£=-15-70 2,6 50® 
13. ©. #looncr 02-258 £=15=70 14.508 
14. Ford U, Moreor L2-347) 5= 7-70 91.349 
| 15. General Adjustaont Duifoau T2-3755 . 51970 31.00 
| 16, Ly Hert E3756 = S170 60.C0® 
17. lyactor Clcanars E2296, 6= 1-70 39.90® 
1. Master Clasnara EW 55951 6~16~70 35-70 
19. Gonnrn? Toiinate T5565) 6~20~70 L500) 
20. latorial Dymo Appr. Te 5053 620-70 21.09 
21, Goneral Dstinate | E2550 C3070 45.00 
m2. Comral Dstimto 02-5541 6-30-70 45.00 
23. Dowrslng ilo Uitt T255518 Jo T=70 140.00 


lMagter Clocnors Ja Ta70 24220 


a Sr 


vata linc, Ing. (Various) 


< ~ 
LY plormmt on Snes Sree 


Creators & Cawany 
Charlies ieppoar 


Bucke: Jo iarine 


» Conesal ‘djiustaont 


Suburvan Bouts 
flrct ‘juctiuat 
Al sala appt. 
Genowal Adjustment 


arting A. Crant &« Sony 


Ford ti, Uoveour 


Veo's appruival 


‘7 


Genowal Jdjuctacat 


ford li, ixereox 
Materiel Damzo ipo, 
sord i, Spreor 
tajor Anpmatscrs 
iczerosa & Co, Inc, 
Cafso Taurine Gurvica 
Al Sain Appr. 
uickorvon & Co, 

0, ¥. Altea 

Cairo Marine Service 
Candles Tcus Ino, 


AL ecu {prnre - 


CTO 19K7Q 


JA 57 


GOL 
Dae 
02=35979 
Leb MSI 
L2@5SG2 
2257181 
E2=571 82, 
E2e571S2 
L279 
Bo~J7371 
E2=97370 
wel? G02 
tne SS 

Le S193 
T5019 
Le hoSH7 
Lm 5ST 
125002 
V2 5K 
e521 
ie S C022 
C28 SS023 
Ee SCOR, 
E2@50525 
E3=59031 


‘J=12=70 
Je-nL-70 
mie 70 
C1 9—'70 
Un19—'0 
C1 9-70 
G=31-70 
b= 31-70 
6=31=70 
Se S=70 
Gu G70 
Gee GeO 
Peai=70 

Te 270 
Toe £~70 
10=7/=70 
10821='/9 
10—25~0 
TOF 
Vie 170 
View 970 
Vie 70 
Tie 9=70 
Vi= 970 
V1 Se70 
11=77=70 


Ww 


$142.5 


114.70 


Cor. (Tm-195672 JA 58 
wana dno, Ire. (VYarLoug) 

1. vayton 4djustaent Co,= E259) —-:'11-25~70 3 17.0 

522 We R Roy E256 12= 2=70 25625 

532 Albert Youngs Inc, 0259735 1211-70 45.C0 


te «= OO Fae Meil EH 59735 12=11=70 7.3 


Vey 
95e }= Crawfom & Commi 2=59S77? = -: 121670 29.73 
56. MlLlor Padrman & Sanford eS OY, 12-16=79 372.09 
ale =Camord & Cezrany E27 KG aon 70 127.95 
Soe Canrral Dottmte Scsvics T2=77563 Wan e79 40.0% 


9. Gonoml ietinate Uorvico C27 KA, 12, 10.00 


GO. Ganoml Isttmte Somice TICS to L=71 25.00 


G1. Tonl il, ieee TT T= LT) 94016 
G2. Meuries Laries 097955 im TH 15.00 


63. Uolnca & Conan IDT95, l= 71 103.72 
Gi. 41 Sofn Jnpr, . aK 1222-7 22400 
be Corny Berg Cloon , DR IO32 18271 &7.70 
6. ors Marina C2—9SV,3 W271 11.59 
67. Clanido Flianor & Son E2921,56 Ia27=71 7400), 
66. John Snrttloverth E2=700251 a= La71 75.00 
9, Stanley C, Dott T2=100360 2= C71 40,00 
70, Tori I, tercor 02100455 21171 75.0 
1e de KR. theoliion T™=100/,.06 11-71 120.00 
e General Anos. Sorvico T1009 e171 120.03 
[Be AL Sa%a foo TION TAT 50.25 
ie = Oreos ¢: Commun A-i00S17 ae Se 05 
de Delta lkvurlaotuming E22 10090) B= 5=71 91.79 
Ge Creufont & Coopany EX%R100K3 Se Ge £2.90 


ed 


com, fimo YA 59 
siauta Line, inc. (Vectous) 


Cordon ia Gest Botella dun 
Tl. Jon Ff. lie Ucil 02101311 3n1 71 ~ 3720 


° 


Se. «Arthur A, Gront & Son £2=1013239 0 e771 adaaiaLQ 


Te 


Sram /a% (Vertous) 
Lotito) om ng 

Craviowd & Company 

Crawford & Cocmany 


Coad: 


wT) errs 


det PRAPDADD 


T2=101226 


JA 60 
WPO2=195D05 


ALLOCATOD 
Frolic (Various) 


Clainant and lox Poyoo 


‘.. Cravford & Conpany 


‘ 


~ 


le 


‘ 
—_— --———_—_- + - —— - - ee ee a eee — — 


JA 62 


ALTOCATED (P202-195007 
Allstar Coach, Inc. (Various) 
7 ~e nt Pa) y Pan Chiat 7 Dat ernie £onont 
Action Punt E2=545137 7~16=70 - 17.69 
Total > 17989 


«” 
an 
bs) 
tb 7 Pg 
ay, 
A 
‘a 


Banner Fomes (Various) 
Woiaant actor Leyoq 
Cravford & Conpany 
Crawfoni & Company 
Crow omd & Company 
Cruwioml & Company 


ALLOCATED 


Cacek, Date Iccucd 


E22 55291 Cm bm'70 
02655270 Ja2i~7/0 
E2-97599 12-23-70 
E2m100505 21-771 


Total 


JA 63 
#P202=195E09 


% 43.95 
251,18" 
137.70 


447,02 


T° 


ALLOCATID 


Condor Coaeh (Verious) 


InHtman4 a / Po---n, Uyer-l- Bd 
Condexant ond/or P5093 


ee ee 


We Howlott 022591.33 


Ttey> Teen? 
Er SRPMS | 


nate 


-? 
t 


Total 


me 270 


JA 64 


P202=195814 


ALLE ATOD 


Loforun Mamdacturins Co. (Various) 
Outen actor Pa: "a9 

Ganesal Adjustannt 

Genarval Adjustnant 

Gmieral Adjuctrant 

Genoral Adjustamt 

CGonraal Adjustaont 

Genosel Adcjustnans 

Gonoral Adjustmant 

Cenexal Jd justaant 

General Adjustmat 

Ceneral Adjustnant 

General 4cjuctmon’t Bureau Sorvice 
Generel Adjustaoat Bureau Sorvico 
General ddjuctrent Burocu Service 
Genesal Adjustnont Dusan Corvico 
General Adjustment Buttoar Sorvtco 


L2-100255 


2100565 


E2=100703 


Mato Te ad J 


6-31-70 
10=12=70 
10-21-70 
= 4=70 
11-10-70 
11-25~70 
12016~70 
1= 40M 
1922-71 
20 4-71 
2m16e71 
P22 
202-71 
3-16-71 
I~ 


Zotal 


JA 65 
§P202-195613 R 


Arnint 
o 41,00 


54000 
c.0 


102,15 


0932.57 


Who Lénce (Vnztous) 

Ciniient anor Pang 

Conoral ‘dfustnont 

Goneral ajiustront 

Connoml {Adfucta ts 

Gonoral Adjuatnant 

Ganoztal Jidjustaont 

General Adjustoont 

General Adjustnent 

Goneral Adjusticnt Bureau Inc. 


Genoral fdjustment Burcau Ino, 


alin ChSED 


Chere ” 


Sr 

D2=57100 
5225719) 
2 FTIES 


TH rasan: 
Mae DG idee 


Pacan7 


446 tan 


-“ Fad 
xaeumet) 


070 


Je 1-70 
9= 1-79 


10=16=70 
11=17=70 
11=17=70 
12-16-70 


JA 67 
ALLOCATED §P202=195315 B 
Rancho Trailero Ino. (Various) 


mAren*® nrnd/om Paw 


Chae’: 2 Dato Istod foonint 


Conoral Adjustnont E2=56135 701 6=70 3 / 8.00 
Téroa fdjustsont E2= 50972 O17 9=70 3.65 
Gonorl Adjuctaont E2=57105 O=31=70 30.05 
Goneral. AdJustaant £2+57953  10= 2=70 31.45 
General sd justzonts 22=50372 10-1670 4313 
Conrwral Adjuotaont D252, =: 1117-70 She 
Gonerel ‘djuotaunt T3990, 11-2570 52.00 
indopondant Auto C2=59576 = 1216-70 61,04 

Total $315.85 


éLICCLIED 
Duruistte Upholctory Co, 
Tatra ays ant hase Perew GC ee 
¢o ‘na oe & 
Indopeixient Auto fippr. E2-9S',61 


a 
& 


ea 


JA 68 
$P202=19%6199 B 


frount 


% 29.00 


oe 


$ 29.00 


J A69 


Appendix 3 Annexed to Plaiatiff’s Answers and 
Objections to Defendant’s Interrogatories 


(Pages JA70 to JA83) 


JA 70 


March 5, 1970 


Ved. Wllezynski, 

& feLennun, In 
231 South Lifalle st 
Chicago, Illineis 6 


oan i ~~ 
don iw) J 


Re: Product Licbhility 
Contineiital Vinny} 


Dear Pill: 


> 


Confirizins our telephone COnvercation, attached 4s: Liberty 
hutual's letter roecived hy hand today statin thzt it 
appears the claims resulting fig the above occurrence 
Will cxcecd the lauwit of their vasie policy, 


As we discussed, the Liber en doinc a lot of basic 
2 


- 
ed, é 

footiork on these elnirs nd, therefore, ve vovld prefer 
if possible, that Contincontal allow then to continue these 
settlements. As te @i cussod, we have ef definite custorner 
reletionship we rust prosecty and to chance horces at this 
point will only acerevate the situation fron a custo:.er 


standpoint. 


We still fcol thet Continental Vinvl 4s hesically at favit 

and their Products Liavility carrtopy Should step 

this matter but as we discussed, so far the 
3 


We attach pertinent farts of our file 
Mir. Fred Mason 
Liberty liutval Insuranee Comrany 
10 Rockefeller Plaua 
New York, Hew Yor!: 10629 
Telepnone No. 212--PL7-1900 


ean fill the Continentel in on all aspects of this clain. 


Please keep us advinea if we can be of assistenec. 


Very truly yours, 


U.S. PLYVOOD - CHAMPIO: PAPERS 
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U. S. Plywood-Ch On Papers, Inc. ‘ , 
777 Third Avenue 
New Y rk, New York 10017 
‘ - Tile Tr mv 4 
Dear Bill: PRODUCT LIABILITY 
CONTINENTAL VINYL 
NOVEMBER 1969 

The data which you sent to us with your letter of 
March 5 has been passed on to the Continental Casualty Companies' 
Claim Manager in New York elong with the request that he immediately 
contact Mr. Fred Mason in order that both commanies can "“dovetaii" 
their handling of this matter. 

We have advised the Continental Casual ty Company that 
the faulty product was manufactured by Continental Vinyl Products 
5015 District ulevard, Vernon, California. It was sold as is 
by U. S. Plywood-Ch mplon Papers to varic trailer and boa 
manufacturers throughout the United States. Contincnial Vinyl 
is insured for products liability with a limit of $500 000 through 
Glen Falls and it is our understanding that their policy dq 
broad form vendors coverage. Their carrier, however, is reserving 
their rights. 

Inasmuch as the Liberty has been involved ir a number of 
these scttlements and that their $100,000 property Gamace liability 
limit will shortly be exhausted we have recommended to the Continental 
Casualty Company that they work out an agreement with Liberty w ereb 
Liberty would continue to handle the Claims as per your request. 

Ps |/ a) 
7 / y, 
. “ys y 4 f / 
rours very Aruly, / 
fi Pl J | 
/ / 7 P P / 
7 } 
OAD AAW GY 
W. J. Wilczynski, Jr. Mice” Président 


jk 
cc: 


E. L. Russel 
Don Murbach 
C. W. Dugan 


| a eash 


* 


_ U.S.PLYWGOD-CHAMPION PAPERS ING. JA 
777 YUIRD AVI, NEW YORK, N.Y. 10017 
April 17, 1970 
Mr. F.G. Mason 


Liberty Mutual Insurance Co. 
10 Rockefeller Plaza 
New York, New York 10020 


“ Re: 


Dear Fred: 

Confirming our phone discussion 
our broker, Marsh & McLennan, 
Continental Casualty Company 
by our contracting with you 


This is to confirm that we have 


sales personnel the procedure you have outlined as 


The Liberty will investigate and settle each claim. 
will forward to us the release obtained and the support 


documents. We will issue check 
amount of the agreed settlement 
claimant or your office, as you 
‘this service will be between 15 
settlement. 


that cover 
policy will 
to continue 
that are outstanding for the above 


Continental Vinyl Occurrence 


e received wire from 
under the 

not be prejudiced 

settling the claims 
occurrence. 


we hav 


are 


our legal and 
eatious: 


reviewed with 


You 
ing 
to the claimant in the 

and forward to either the 
instruct. Your charge for 
and 20% of the actual claim 


} 


After we have paid the claims and your charges, we will for- 


ward the supporting information 
Marsh & McLennan, Inc., Chicago 


and charges to our Broker 
for collection of these 


amounts from our Excess Liability Carrier, Continental 


Casualty Company. 


WFW:1b 

cc: S. Brown - New York 
J. Clarson - New York 
C. Dugan - M&M, Chicago 
R. Sekunda - Continental 
J. 


Jinishian - New York 


en THIS COPY FOR 


Very truly yours, 


U.S. PLYWOOD-CHAMPION PAPERS 
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Directs r of Risk Management 
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73 


INC. 
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US PLYWD NY - wwueennt 
7. a ae } 

MARSHMAC CGO a 


CHAMPION PAPERS INC. 4-17-70 2:4) PM FROM Ce We DUGAN 


ATTN MR. WILLIAM F. WYNNE 


CONTINENTAL CASUALTY COMPANY HAS FEED THAT COVERAGE UNDER THEIR 
POLICY IS NOT PREJUDICED BY YOUR CONTRACTING WITH THE LIBERTY T9 
CONTINUE THE SETTLEMENT OF CLAIMS INVOLVING THE CONTINENTAL 

VINYL MATTER. WE RECOMMEND THAT U.S. PLYYIOOD-CHAMPION PAPERS 
APLLY ALL PRESSURE NECESSARY TO GET THE LIBERTY TO AGREE TO 
D.NDING ARBITRATION BY THE DEFENS*> RESEARCH INSTITUTE. 

A FORMAL LETTER WILL BE FORTHCOMING FROM THE CONTINENTAL 
CASUATLY COMPANY WHICH WILL OUTLINE THEIR POSITION IN DETAIL. 
END 


DS82k 


v 


Cate April 20, 1970 


to J. DePledge - New York 
frorn “- Wynne - New York 


- ff wm TSS MARLISFE NE RG YER fa ell m' 7.179 
3 Sede Rees MOC Cli fa TPEOMN PAPE 
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ONLy 


ibject Continental Vinyl Occurrence 


Dear Jack: - 


Attached find draft of memorancum to be sent to all Branch 
Operations on the captioned Subyect (Exhibit A). 


In order to retain a complete listing of all claims handled 


cs 


2 


7 


for us by the Liberty Mutual we have requested all such claims 


information be sent to your attention, we would suggest that 
an alphab- tical listing be kept of each claim and a copy of 
the information be sent directly to: 


Mr. F.G. Mason | / 
Liberty Mutual Insurance Co. 
10 Rockefeller Plaza 
New York, N.Y. 10020 


Fred will in turn shoot it out to the proper local Liberty 
Claims Office. They will adjust the claim, take a release 

. and forward the release and Supporting papers to Fred Mason. 
There will be a record on the papers of the amount of the 
insured portion of the claim and the product cost separated. 
The release would cover both items. Fred will forward the 
original 1-lease and back up papers to you. 


It is important to set up a workable arrangement with your 
Accounting Department for you will be requesting a check 
made out to tne claimant to cover the release. The check 
will be mailed directly to the claimant with a suggested 
note (see Exhibit B). 


We would suggest you keep in your register a copy of the 
check sent. It would also be well to keep a running record 
of the settlements to be submitted to our Excess Carrier 
through our broker, Marsh & McLennan. They would want a 
copy of the back up and release. We could list these once 
every other week to be forwarded to Marsh & McLennan. 


If there is any question on the above, please advise, 


<o* Ve truly yours, 
‘ ~ hy 
or 
ay? 
WFW:1b Le” -F. Wynne 


v0 


cc: S. Brown - New York C.Dugan - M&M,Chgo. R.McGrath-New York 


J. Clarson -" " F.Mason - Liberty,N.Y. 


eS 


~~ 


J.Jinishian-" 


ee ee 
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APTON PALSRS Tilo. 


EXHIBIT A DR A - ‘i 


Be ; 


4 CJS. PLYWOOR-c1rz 


Gate April 20th, 1970 


to All Branches ONLY Copy AVAILABLE 


from J. DePledge - New York 
Ubject Continental Vinyl Occurrence 
Gentlemen: 


This is to advise that the Comr any has retained Liberty 
Mutual Insurance C€ mpany aS our agent to continue settlement 
of all claims involving Conti 


| Therefore, again we caution you not ron : 
settlement of any claim snvolving this product as c) ms 
not settled by the Liberty Mutual will be at your own expense 


If you have correspondance or phone calls on this subject, 
these should be referred immediately to this office. All 
further inquirés or correspondance should follow the same 
route. It would be best to request a written statement from 
anyone who calls on this subject. 


All claims you forward will be turned over to the Liberty 
Mutual New York Office who in turn will direct these claims 
to the proper local Liberty Mutual Office. Attached is a 
listing of the Liberty Mutual Local Office 


There will be a complete list of all such claims in this 
office as well as the New York Liberty Mutual Office. How- 
ever, if you wish to follow-up cn any claim submitted, pleas 
call the local Liberty Office who will report back to you. 


The settlement check will be issued by U. S. Plywood based on 
the adjustment obtained by the local Liberty Mutual Office. 


Yours very truly, 


J. DePledge 


J. DeP: 

c.c. S. Brown-New York Fred Mason- New York 
R. McGrath-New York J. Jinishian- New York 
W. F. Wynne- New York 
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date April 24, 1970 


to Roger McGrath - New York 
from William F. Wynne - New York 


Continental:Vinyl Occurrence 


Dear Roger: 


You have requested an overall Summary of the subject claim; 
we have reviewed this with Liberty Mutual, our primary 
products liability insurance carrier, and summarize as 
follows: . \ 


i. 


Continental Vinyl sold to U.S.P.-C.P.I. vinyl coated 
Plywood panels which our branches resold to a number 
of clients in various manufacturing industries (trailer, 


‘coach, boat, door etc.). In the resale we did not change 


the form of the product. The products have delaminated. 
Our claim would run t: Continental Vinyl who were insured 
for $500,000 by the Ga«n Falls Insurance Company. 
Continental Vinyl has gune into bankruptcy and their 
insurance carrier after paying about eight of these claims 
has filed a disclaimer of liability. = 
Liberty Mut.al, our primary carrier, has treated the 
entire claim <s one occurrence and paid their policy 
limits $100,000. (Actually their payment to date is 
$112,000 of which $5,000 is the deductible and $7,000 


, is the cost of the product itself which is not covered 
. under the Products Liability Insurance. 


| , er 
Our excess carrier, The Continental Casuality Compa iv, 
should step in and handle the claim above that amour. 
However, they disagree with the Liberty's interpretation 
of their policy, see attached 4-20-69 letter. 


Therefore, with the agreement of Continental Casualty, 

we have retained the Liberty Mutual as agents to adjust 
the remainder of the claim for us We will pay a fee of 
15 to 20% of the claims amount a... the claim plus the 

fee minus the cost of the product itself will be passed on 
to our brokers, Marsh & McLennan, to be paid by our excess 
carrier. Poa ‘ 


U.S. ESOT Cit On PAL: 
Roger McGrath Page 2 ; April 24, 1970 


5. You have requested that we estimate the outstanding 
remaining liability on this claim: 


There are 12 known manufacturers with complaints, 

the principal ones being: Cobra and Nautaline. On 
Cobra, Liberty has Paid for 40 trailers $78,000 ana 
estimate payment of approximately $80,000 more. (In 
addition, our company has loaned $50,000 to Cobra 
Which we should receive back). On Nautaline., 16 boat 
Clains hive teen processed for $24,000. The ‘estimated 
additicna} itabilit, is $220,000 on Nautaline. 


It is estimated that the remainder of the claim for 
all other manufacturers Outstanding is $75,000. 


6. In summary: 


a. Liberty has paid $112,000 of which U.S. Plywood 
Will be requested to pay $12,000. 

b. Outstanding is $375,000 of which we estimate 
$38,000 will be product itself paid by us. 


Cc. We will be advancing payment for the remaining 
$337,000 ana will be looking for repayment from 
Continental Casualty, our excess carrier. We 
Will also have a cauy'se of action against 
Continental Vinyal ana their carrier, Glen Falls. 


The Liberty Mutual is checking into the request to pay 

the claims on their own check out of a fund we would set 
up. They should have an answer by the middle of next 
week. In the interim, they. are proceeding with the claims 
settlements. 


Veny truly yours, 


tl 


witW ; Lb Wee, Wynne 
: §S. Brown - New York ~~ / 
J. Clarson - New York : 
J. DePledge - New York 
C. Dugan - M&M, Chi-ago 
F. Mason - Liberty Mutual 
J. Jinishian - New York 
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z May 12, 1970 


Wl. F, Wynne 


rise 
U. 5. Plyvood-Champion Papers Inc. \ 
a 


- 7797 Third Avenue . . 
New York, New York ii 


Dear Bill: | 


Attached is a brief exhibit indicating the outstanding value 

of the Continental Vinyl occurrence. ; 
As Mr. Farquharson advised, we need a fund of $225,000. to assist 

Plywood in this adjustment of excess loss. The fund would be 

set up by our Howe Office Financial Department. 


We expect to have all of the loss amounts adjusted in tie next 
120 das, with some 60% of the total loss settled in 60 co 90 
days. oe <A 


We intend to furaish monthly en itemized statement of losses paid, \ 
end allocated and wnallocated expenses. Fach individual settle- 
ment will be identified by Claimant and/or Payce, Check Number, 

Date Issued, Loss Amount and Allocated Amount. The special nature 

of this statement would not make it available befor the sixth 

week, 


When the advance is depleted to a point, that appears insufficient 
to finance the current rate of disbursement, we will review with 
you the estimates for -uture settlements, and obtein additional 
advances as needed, aor 


Very truly yours, 


~~ 


: Seasen 
‘ 
. ee: rice 
' “F. G. Mason 
FaM/ag Sn Division Service Manager 
Att. . 
. 
“ ’ . ‘ e j 
LIBERTY MUTUAL INSURANCE COMPANY © LIVERTY MUTUAL FIRE INSURANCE CG:.6ANY ¢ HOME OFfiCt$: BOSTON ’ . o 
eG a , EQUAL CPPORIUNITY EMPLOYERS ; , 
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ae a “Ont wlond sigs Toon: 
220,009 Nauta-Line Some 100 clains With averare 
"value of $2,000, re 
80,000 Cobra - - About 43 trailer Claims, plus 
Cobra's clain for damarcs, 
75,000 Frome. Art, Frolic Variety of small claims - 
Homes, All-Star Coach, almost entircly ~ dealing 
Keystone Coach, Banner directly with nanufacturcrs, 


Homes, Bobby's Custom 
Campers, Condor Coach, 


Universal Campers, 


a ogee eee A os ~~ “Lafgren Mfg., Ute Liner, pmo eas 
Rancho Trailers, Travco ag 
Corp. - 
375,000 : is 


2,5 000" “=<Allocated Expenses Damage svrveys and appraisals~ > -~—- 
we ; «. by independent contractors, 


57,000 -- “> Unallocated E>spenses _ Cost of adjusting and settling 
llligshar-memmalpiieeiscncetacliives a niticaconartee or claims - 15%, computed asa . 
dag ah ze pati ¢omeechs erase ee ercentage of loss, 
it e Ss 


- 
< 
C C 
U.S.PLYWOOD-CNAMPIGN PAPERS INC, 

777 WTARD AVE., NEW YORK, NY. 49919 JA 


May 12, 1970 


Mr. Fred Mason 

Liberty liutual Insurance Co. 
10. Rockefeller Plaza 

New York, Hele, 


~ 


Re: Continentel Vinyl Occurrence 
Dear Free: 


As requested in your May 12, 1970 letter, attached 
is U.S. Plywood Check #6~14109 in the amount of 
$225,000 to set up the fund from which you will pay 
the losses. on-the above claim above those paid on 
your basic policy. 

As we discussed, if an individual loss exceeds 
£5,000 you will contact us prior to agreement to 
Settle such loss. —-- 


We appreciate the assistance you are Giving us in 
this matter. l 


j 
Very truly yours, 


81 


: | _— 
U.S. PLYWOOD-CHAMPIOj PAPERS INC, 


WFW: 2b W.F. Wynne 


ce: Clarson - N.Y 


J. ‘ 

S. Brown - N.Y. ~~ 

R. McGrath ~ y.y. 

J. Jinishien - i 

J. DePledge - N.y,. 

C. Duran - M&H, Chicago 
R. Sekunda - Continental Casualty, N.Y. 


oT ad e 


Director of Risk Management 


Cy 
JA 
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August 27, 1970 


Mr. Fred Mason 

Liberty Mutual Insurance Co. 
10 Rockefcller Plaza 

New York, kew York 


Re: Continental Vinyl Cccurrence 

Dear Fred: 

Attached please find U. S. Plywood check number 6-14510 
in the amount of $100.009 as requested in your August 26, 
1970 letter on the captioned subject. 

We appreciated your summary as of August 22, 1970 which 
4ndicated a payment of $334,243.51 excess of your original 
payments of $113,376.00. Since the fund advanced to date 
for the Excess Loss Claims Service was $325,000 this left 
you in deficit of $9,243.51. 

We appreciate your assistance in this matter. 


' Very truly yours, 


U. S,. PLYWQOD-CHAMPION PAPERS INC. 
Directar of Risk Hanagement 


WrW: ml | 
| 


ec: J. Clarson - N. 


y 
S. Brown - N.Y.* em THIS COPY FOR 


R. MeGrath - N.Y. 

J. Jinishian - N.Y. 

3. De Pledge - N.Y. , 
C. Dugan - H&M, Chicago 

R. Sekunda - Continental Casualty, N.Y. by 


/ 
poo December '2, 1970 


G Vieslofaltar lle a =: — 
1c ] t-ofeltar Minza, Now York, New Your IU620 6 Plaza 7-1GUU 


. Sry°o- Fred Mason 
Liberty Mutva.s Insurance Co. 
10 lockefeller Plaza 
Rew York, New York s0089 


se ie 
777We 2 ‘Continental Vinyl ‘ouéurrence 
' {0071 


Dear Frea: 


AOb8 wer ¢ Sa, Ha nme, 4 : . 
Attached: BP es e tand Us. Plywood check No. 6-14877, 
dated vecenmber 1, 1970, in the amount of $100,000, 
“fs _requested in your November 30, 1979 letter. 


Thank you for the summary as of November 22, 1970, 


Der which: indicates & total payout in excess of your 
basic policy of ci 75. 
I wa attscirs 7 she most recent eccountint fe- 
Novewber 22, i$7c. Very truly “yours? 
You will not> thet ve have a UeBe; PLYWOGD-CHAMPION PAPERS INC. 
At this tine in vicw of the paxments pe2fh- 
- + ad 4A > tr * - das fy 
UeEPOSIt OF 300,00). Wa would apprecie 


Director of Risk Siac 
WFY: icf 


J. Clarson - New York 
. iinscR. Beckett - Knightsbridge 
Division SS Brown -- New York <@=THIS COPY FOR 

R. MeGrati: New York 

FGM: ta J. Jinishian - ew York 
Att: J. DePledge - ttew York 
E. Parxs ~- N&M, New York 
R. Sekunda - Continental Casualty, New York 
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2. ee ews eugene a 
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Appendix 4 Annexed to Plaintiff's 
Objections to Defendant’s Inte 


Answers and 
rrogatories 


(Pages JA85 to J A87) 


y AVAILABLE 


ony O° 


LIBRE? 


KES PU AY, 


10 Nockofollor Plrza, Now York, Now Yorlkk 10020 + PLaza 7-1000 


May 6, 1970 


. . 


U. S&, Plywood-Champion Paper Inc. 
777 Third Avenve ne tess. cl 
New York, New York 10017 


Att: W. }. Wynne, Director oi Risk Management 


Re: Continental. Vinyl. Oscursence 


Dear Bill: 


Attuched to your letter of April 17, 1970 was included a cony of 
d 4 ’ i’ 
4 


the telegram. addressed to your attcntion from Marsh and NcLeannan 
with respoct to the above matter, 


This letter will serve to advise you that we, Liberty Mutual Insurance 
Company are not going to subait to binding arbitration by Defence 
Research Institute or enyons else. Tho excess insurance problen 

docs not exist between Liborty Mutucl and CNA. US. Plyiood- 
Charipion Papors has the contractual relationship with C N A, 


Liberty Mutual and U, S, Pyluood ave in cgrecnent on a position 
that all these claims conatitute one ecevrronce, 


If you have cny questions concerning this, I would appreciate 
your efdvice,. 


Very truly yours, . 
| 0 
7 " ‘ 

yg ae a j 
-F.° G, Mason 
Division Sczvice Manager 


FGM: TA 


LIGERTY AWUTUAL INSURANCE COMPANY © LILERTY MUTUAL FIAE INSURAISTE COMPANY © HOME OITICES: EOSTON 
EQUAL OPPORTUNITY FMPLOVERS 
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May 1, 1970 
CHA Insurance 
76 Willies; Otreot 
New York, Rew Yoris 10009 


Dorr }ir. Selcunde: 


Our position, the 
seperate policies 
being made, is sim 


crt 


Endorsement 


Limits of Licbi lity; Ron-curulotion of Liebility - 
Same Orcurrence: / 


Tne last parozraph of Sect.on IV, "Limits of 
Lisbility" is replaced by the Vollowing: 
"Coverage A and B ~ For tho furpose of Detornini ne 

2) 


the Liuwit of tho Corpany's Liobility: 


(1) All Personal injury ane property damage 
arising out of continnovs or repectcd 
exposure to substantially the sane general 
conditions and, 


Injury arisines out of a seri 
crences of tho sene or 
‘irl shall be con- 


The solloving prerasraph is nddod to Sestion IV: 


"If the see occurrence gives rise te porsonel 
injury ov property Cmsaee vhich occurs peruly 
bofore ond partly within tho policy poriod, 
the etch occurrence Limit ond the applicable 
aggregete Llinit or limits of tiis policy shell 
be reduced by the cnount of ench peyent wrde 
by the conpany with rospest to such ocevrrenee 
under 9 previous policy or polictes of winich 

; 


this nolisy is a reploecencnt." 


: nit EN EE Oe a ne 
We bkelicyve this should be seclf-ex 


ccs, ir. We F. Wynne, 
Tirector of Risk Uonazeuent 


U.S. Ilyveod-Chiuspion Papers, Inc. 
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Stipulation 


UNITED STATES DISTRICT COURT 
SouTHERN District or New York 


70 Civ. 5277 


[Same Tirie] 


Ir Is Heresy Strpviatep, Consent ) AND AGREED by 
and between the undersigned attorneys for the respective 
parties indicated below that (1) defendant’s motion for an 
order requiring plaintiff to compile information, (2) de- 
fendant’s motion for an order requiring plaintiff to produce 
documents, and (3) piaintiff’s motion for an order requir- 
ing defendant to produce documents, each of which is 
presently scheduled to be heard on June 15, 1972, are hereby 
withdrawn, without prejudice to a renewal of each or ar 
part of said motions, in order to permit counsel for both 
parties to continue to confer in an effort in good faith to 
resolve by agreement the issues raised by these motions, 
thereby eliminating the need to invoke the intervention 
of the Court. 


It Is FvrtuHer Strpviatep, ConseNtep To AND AGREED 
that the withdrawal of defendant’s motions and plaintiff’s 
motion shall not be deemed to constitute a waiver of the 
requests or issues raised therein, nor to prejudice either 
party in respect thereof, and that, to the extent. if any 
that the requests or issues raised by said motions are not 
resolved by agreement, either party may reapply for such 


JA89 
Stipulation 


relief as may be appropriate to resolve such requests of 
issues. 


Dated: New York, New York 
June 14, 1972 


Kronisu, Lies, Saainswit, Weiner 
& Hettman 
By 8/ Asner P. Suiatr 


A Member of the Firm 
Attorneys for Plaintiff 


Haat & Hume 


By s/ Jack Harr 


A Member of the Firm 
Attorneys for Defendant 


June 15, 1972 


So OrpERED: 


/8/ Invine Ben Cooper 


U. 8. D. J. 


UNITED STATES DISTRICT COURT 


SoutHern District or New York 


[Same Trrte] 


Ir Is Heresy Stipunatep, ConsENTED AND AGREED, by and 
between the undersigned attorneys for the respective par- 
ties indicated below, that the complaint herein shall be 
deemed amended in conection wtih the amount of plain- 

\ tiff’s claim so as to allege that plaintiff has been required to 
pay, for property damage and for the expenses, investiga- 
< tion and settlement of property damage caused by the 
delamination of the defective Continental Vinyl-covered 

panels, the sum of $1,612,508.39. 


Dated: New York, New York 
October 11, 1974 


Kronish, Lieb, Shainswit, 
Weiner & Hellman 


By: /s/ Seymour Shainswit 


A Member of the Firm 
Attorneys for Plaintiff 


Hart & Hume 


By: /s/ Jack Hart 


A Member of the Firm 
Attorneys for Defendant 


So OrpERED: 


/3/ Gus J. Sotomon 
U.S.D.J. 
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IN THE UNITED STATES DISTRICT COURT 
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FOR THE SOUTHERN DISTRICT QBRNEWI LURES 4 
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PE RNS OE RE DEC 2 ins 


CHAMPION INTERNATIONAL CORPORATION, 


Plaintiff, 


vs. 70 Civil 5277 


CONTINENTAL CASUALTY COMPANY, 


Defendant. 
tn  -  - - - - - + New York City 
Pre-trial Conference 
September 20, 1974 
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October 16, 1974 
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TRANSCRIPT OF PROCEEDINGS 


BEFORE: 


The Honorable Gus J. Solomon, Senior Judge, 


sitting by special assignment in the Souther.. 
District of New York. 


APPEARANCES: 
Pre-trial Conference, September 20, 1974, 
Mr. Abner Slatt, representing the plaintiff; 


Mr. Cecil Holland, Jr., representing the defendant. 


Trial, October 16, 1974, 


Messrs. Seymcur Shainswit and Abner Slatt, 
representing the plaintiff; 


Messrs. Jack Hart and Cecil Holland, Jr., 
representing the defendant. 
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Pre-Trial Conference 


September 20, 1974 


THE CLERK: Champion International 
Corporation vs. Continental. 


MR. SLATT: I was just explaining to Mr. 
Holland, the Judge said he doesn't operate with 
findings of fact. 


THE COURT: That's right, unless you can 


agree on the findings. I do it a little differently. 


Tell me what this case is about. 


MR. SLATT: Well, Your Honor, Champion 


International Corporation had been in the business of 


buying vinyl covering panels for a company called 
Continental Vinyl Products Corporation in California 
and selling those vinyl panels to customers who were 
manufacturers of house boats and trailers. 

In 1969, after a large number of 
those panels had been used by the manufacturers to 


complete the house boats and trailers, there was a 


few of those panels which became delaminated, that is, 


the vinyl cover began to peel off. The problem got 


worse and worse, and Champion asked its insurance 


carrier, Liberty Mutual, to step in and begin to handle 


the settlement of these claims and asked its excess 


carrier, Continental Casualty to recognize coverage 
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of the excess carrier under its insurance policy for 
those claims. 

This case represents a dispute 
between Champion and its excess carrier, Continental, 
for coverage above the legal extended coverage for 
Liberty Mutual under its underlying policy for the 
loss by the process of elimination. 

THE COURT: What is the defense in the 
case; no coverage? 

MR. HOLLAND: We concede that the type of 
damage sustained is the type of damage covered by the 
policy. It is a product liability claim and the 
policy provides for liability coverage. 

The question concerns really the 
limits of liability of the excess policy and the 
underlying policy by Liberty Mutual. 

Liberty Mutual has a $100,000 per 
occurrence and $200,000 aggregate in any one policy 
year and over a $5,000 deductible. 

The deductibles are very crucial in 
this case. We come in after Liberty's limits have 
been exceeded. 

We are still putting together some 
of the facts on this as far as reviewing the damace 


claims. 
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I THE COURT: There was no liability in 
2 | excess of $5,000? 
3 | MR. HOLLAND: We are checking whether the 
4 damage to any one vehicle was in excess of $5,000. So, 
| the question in this litigation comes down to, what is | 
6 | an occurrence for rurposes of the policy involved. If | 
7] an occurrence is the damage to each vehicle, an occur- | 
8 | rence involves less than $5,000 worth of damage. 
9| THE COURT: Who wrote the policy? 
10 | MR. SLATT: Marsh & McLennan were the 
1 | brokers. | 
12 | THE COURT: What kind of policy is this? | 
13 | MR. HOLLAND: I think it's the standard 
14 | excess policy that Continental was using at the time. | 
15 | THE COURT: Then it is to be construed | 
16 | against Continental Casualty in case of ambiguity. 
17 MR. HOLLAND: We are aware of the problem. 
18| THE COURT: This is a jury case? 
19 | MR. SLATT: We previously discussed with | 
20| Judge Pollack the feasibility of doing away with the 
21 need for a jury, althcugh a jury was demanded 
22 | Originally. 
23 | THE COURT: I don't see why you would pasitall 
24 | a jury. Doesn't it involve the wording of the policy? | 
~ MR. HOLLAND: The construction of the 
as ee Cee medics Z . wiles 
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policy. 

MR. SLATT: That's the essential issue. 

THE COURT: Who are your witnesses and 
‘b-t are they going to testify to? 

MR. SLATT: Well, Your Honor, we are in a 
Situation where we are getting our paper facts 
together. We don't think there is going to be much 
of a dispute as to the factual predicate because Mr. 
Holland and I are sitting down in our offices fairly 
regularly going over reports made by Liberty Mutual 
in the course of settling the claims. It's really a 
paper case so far and not a witness case. But we 
really don't know that until we finish the completion 
of that paper work. 

THE COURT: When can you complete it? 

MR. SLATT: We were hoping to complete it 
sometime in October. 

THE COURT: You will have to complete it 
sometime in September. If you were getting together 
once a week beforehand, you'd better get together in 
the mornings and in the afternoons because this case 
has got to be tried or it is going to be dismissed. 

It seems to me that if it is just a 
matter of paper work, you could take a look at these 


things. 
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MR. HOLLAND: Your Honor, the paper work | 
is voluminous. This involves approximately 1,500 
damage claims. We have been reviewing those claims 


and we are virtually finished with that aspect of the 


task in order to be able to agree with Mr. Slatt as 
to the facts of these claims and the payment of the 
loss. 

THE COURT: Whv would that be necessary 
without first determining what the words mean, for 
example? 

MR. HOLLAND: We feel it's only in the 
context of the facts that we can supply the words. 

We feel very strongly that the 
influence of the damage on a particular vehicle is the 
occurrence. There is also some authority that the 
Court should look to the sale of the wooden order, 
that is the occurrence and all damages related to the 
one sale would be one occurrence. So, to be able to 
present all issues to the Court, we have been review- 
ing, in addition to the claims of Liberty Mutual, who | 
adjusted the loss, we have been looking at the record 
of the sales. 

THE COURT: You think it is necessary to 
examine each and every invoice in order to be able to 


understand the legal issues involved in this case? 


‘ aS 
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| MR. HOLLAND: I'm inclined to believe that. 

2| THE COURT: I don't think so. Next 

3 | Wednesday bring in your stipulated set of facts and 

4 the names of all your witnesses. You are not going 

5 | to wait until the end of October. | 
| 

6] MR. HOLLAND: The problem on many of 


these things has been getting them. We have been 


8 waiting to get this. 


THE COURT: This case has been going on 
. . . | 
10 | since 1970. Under the rules of the Judicial Conference 


11 | of the United States, any case that is over three 


12 | years old is on the critical list. This case has 
3 | been on the critical list for over a year. If you 
14 | want me to order you to devote full time day in and | 
15 | day out to getting this information, I will do it, a 
6 | you are not going to wait beyond next Wednesday to 

i 
7 | come in with all the documents you think are necessary. 
18| MR. HOLLAND: Some of them have not been 
19 | made available to us by the plaintiff, Your Honor. 
- MR. SLATT: Your Honor, we have been 
21 | trying to get them from the manufacturers, as many as | 
22| we can. We will try, with Mr. Holland to see what we 
23| can agree on and not agree on. Perhaps we can do 
24 some work together to come up with something that | 


| would at least give us a chance for a ruling on 


25 
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liability. 

THE COURT: I am going to bifurcate the 
case and decide the issue of liability. On the 
meaning of the policy, when can you get your brief 


on that issue? 


MR. SLATT: I think it would take us about 


ten days, Your Honor. 


THE COURT: I will give you both ten days. 


File simultaneous briefs and five days thereafter to 
reply. 

MR. HOLLAND: I am sorry, Your Honor, 
would you want a brief in opposition? 

THE COURT: You both file simultaneous 
briefs. Then each one will be given opportunity to 
answer, within five days, the brief of he other. 

MR. SLATT: Thank you, Your Honor. 


THE COURT: I will give you some dates. 


The parties will exchange briefs on Thursday, October 


3rd; the answering briefs will be filed not later than 


Wednesday, October 9th. 

Then if the parties believe they 
want to submit any information, the kind Mr. Holland 
described, they may do it Wednesday, October 16th. 
We will start at 8:00 o'clock in the morning. That 


will give you an opportunity to handle your other 


Le 
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work after that time. “e will take the evidence and 
listen to your arguments. 

So there will not be any misunder- 
standing I will recite it again. This involves the 
interpretation of an underlying insurance policy 
written by the Liberty M tual, an excess policy by 
Continental Casualty Company. 

The issue involved is whether certain 
products purchased by plaintiff and sold to various 
manufactu.ers of houseboats end trailers in which the 
lamination because defective is covered under an 
occurrence and whether the occurrence is the los: and 
damage to each particular houseboat or trailer or 
whether it involves one sale which covers many house- 
boats and trailers. It is my Opinion that would be a 
questimof the interpretation of the policy. If the 
parties want to put in additional information they 
May do so, 

This case was filed in 1970. Judge 
Pollack instructed me to try this case. He said the 
parties had agreed to be ready to try the case, 
Apparently he has suggested the parties come in either 
with stipulated facts or proposed findings of fact. 

I have told these men I have 


bifurcated the issue of liability. 7 am willing to 


a : ee ee Sees 
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listen to the other information of showing what 
Liberty Mutua! has been doing in connection with their 
settlements of these cases. I think four to five 


4} years is long enough to have obtained this information. | 


I make this record so if anybody is 


6 dissatisfied, the Court of Appeals will know exactly 
7 why I am taking this action. I am here at the request 
8 | of the Court of Appeals and this District to dispose 
? of some of these cases which are on the critical list. 
10 MR. HOLLAND: Your Honor, if I may, I only 


1] want. to note that the reason the examination of the 
12 viderlying documents including the records of the 
13 settlement of the claims and including the records 
14 with respect to the sales involved has not been 

15 completed before, in part is because they have only 


16 been made availabe to us very recently. 


r 17 THE COURT: When did you serve your demand 
| 
18 | for these things? | 
19 MR. HOLLAND: Your Honor, several years 
20 | ago we had pending before this Court a number of 
21 | motions by both sides with respect to discovery; in 
22 view of the amount of documentation involved and in 
23) view of the fact that documentation was spread around 
24 | the country, we entered into a stipulation with the 
e plaintiff that we would withdraw the motion and 
OS See eS ee ee intieaosbaiaes eee! ier 


JERRY C. HARRIS 
440 U.S. COURTHOUSE 
PORTLAND, OREGON 


ll 
— > ce 


a " =— ee 
proceed to gather this information. 


THE COURT: How many years ago was that? 

MR. HOLLAND: Approximately two years. 
It's been a long proceus. Both plaintiff and defendant 
have been working at it. 

THE COURT: Do you want to bring your 
time records to show how many months continuously you 
have worked on this particular issue? 

MR. HOLLAND: I don't pretend, Your Honor, 
we have been working on it day and night but we have 
been progressing. 

THE COURT: You heard my ruling. 

MR. HOLLAND: I certainly have. 

THE COURT: The party that is not ready, 

I wil? etrike his pleadings. 

MR. HOLLAND: Could I ask, if I may for 
clarification, these briefs deal with the issue of 
liability on the 16th? 

THE COURT: Yes. I told you I thought the 
first brief shoulddeal with the issue of liability. 

In my view it involves the interpretation of the 
contract of insurance. If you want to use certain 
examples of what Liberty Mutual was doing, you can, 
but I don't think you have to make that type of 


examination of all the policies and all the actions 
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and all the claims filed throughout the United States 
and Europe in order to do that. I th. 1k you have got 
enough now in order to be able to adequately present 

this to the Court. I told you I would listen to you. 
I also asked you to file simultaneous briefs. 

MR. HOLLAND: I understand that, Your 
Honor. I just wanted to be sure what is required of 
us on the 16th. We are to argue the question of 
liability as on the motion for summary judgment. Are 
we to be able to introduce evidence on the issue of 
liability only at that + ne? 

THE COURT: Tha*'s right. The 16th is the 
trial on the issue of liability. 

MR. SLATT: May I just note Your Honor 
stated two possible formulations of the liability 
issue; one was the delamination within a preduct and 
second was a sale to a manufacturer. We would urge a 
third be adopted under the policy. 

THE COURT: That's fine. 

MR. SLATT: Thank you. We didn't want to | 
be limited. 

THE COURT: TI think probably this thing 
can be determined on the issue of liability on the 
informa’ on that you “ave nev available plus the 


wording of the policy. If you have any additional 
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evidence, I want you to come out with a full 
Statement of what the witness will testify to just as 
if you were asking him the questions on direct 
examination; and attach to that statement the exhibits 
on which your witness will rely. 

MR. SLATT: Thank you, Your sila 

MR. HOLLAND: That's to accompany the 
brief? 

THE COURT: That's to accompany the 


answering brief. 
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| Trial 
2 | October 16, 1974 
| i 
3 | THE COURT: What is your name? 
4 | MR. SHAINSWIT: Seymour Shainswit. I'm 
5 | counsel for U.S. Plywood. 
6 | . THE COURT: You are attorney for plaintiff? | 
7 MR. SHAINSWIT: That's Tight, sir: 
fe | THE COURT: Who is here for the defendant? 
9 | MR. HART: Jack Hart and Cecil Holland. 
10 | THE COURT: You were here before? 
11 | MR. HOLLAND: Yes, Your Honor. 
12 THE COURT: I have looked at all your 
13 briefs. 
14 MR. SHAINSWIT: Wonderful! 
15 | THE COURT: Let me see if I have the facts 
~ right: Champion, which used to be U.S. Plywood, wants 
17 | to recover a million dollars on an insurance policy 
18 | issued to Champion issued by Continental Casualty 
19 | Company. 
20 | Champion is in the business of 
21 | selling panels, doors, siding and other construction 
wail materials. I have had a lot of cases involving - 
23 | Champion International and U.S. Plywood in Oregon. 
24 They operate in Oregon a great deal. I have also had 
25 | a lot of cases involving Continental Casualty. 
ee | 


| 
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In 1969 and 1970, Champion bought vinyl- 


covered panels from Continental Vinyl Products Corpora-| 


tion and sold the panels tu manufacturers of mobile 
homes and houseboats. The panels were used in the 

interiors of the homes and boats. Many of the panels 
were defective. They began to delaminate (the vinyl 


peeled off), thereby causing damage to the homes and 


boats. As a result, Champion became liable on property 


damage claims by the manufacturers and buyers of more 
than thirteen hundred vehicles. The total amount of 
damages which Champion paid was approximately one point 
six million dollars, although no damage to any one 
vehicle amounted to as much as five thousand dollars. 
During this period, Champion was covered 
by a comprehensive general liability policy issued by 
Liberty Mutual Insurance Company on an annual basis, 


ana an umbrella excess third party liability policy 


issued by the defendant, Continental, covering the 
period from November 30, 13567, to November 30, 1970. 
The Liberty Mutual policy indemnified Champion for up 


to one hund-ed thousand dollars paid by Champion in | 


“products hazard" damages caused by an occurrence, or 
two hundred thousand dollars for more than one 
occurrence, after Champic sducted five thousand 


dollars per occurrence. | 
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The umbrella excess policy indemni- 
fied Champion for amounts paid by Champion in property 


damages in excess of the amount recoverable under the 


Liberty Mutual policy. The limit of Continertal's | 
liability on any one occurrence was one million dollars 

Champion sought to recover from 

| 

Liberty Mutual and Continental the amounts it paid for | 
damages caused by the defective vinyl panels. Champion 
claimed that all the damage was one "occurrence" as 
defined in the insurance policy. Liberty Mutual did 
not dispute this claim and paid Champion one hundred 
thousand dollars after Champion deducted the first 
five thousand dollars of damages. 

Continental disputes Champion's 
interpretation of the coverage of the policies. | 
Continental asserts that the damage to each vehicle was 


a separate occurrence within the meaning of te policy. 
| 


Because no damage to any one vehicle amounted to as | 
much as five thousand dollars, the amount deductible | 
per occurrence under the Liberty Mutual policy, the | 
limits of Liberty Mutual s liability were not reached. | 

Now the question is: What the | 
meaning of the word “occurrence" is. Do I have the | 


issues right here? 


MR. SHAINSWIT: That's apparent from our 


ie ne, 
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THE COURT: Is there any disp: t2 on the 
legal proposition that any ambiguity in ne policy 


must be resolved against the insurance company? 


MR. HART: I'm sorry, Your Honor, I didn't 
hear that. | 

THE COURT: Is there any dispute on the 
legal proposition that any ambiguity ir the policy 
must be resolved against the insurance company? 

MR. HART: No, sir. 

THE COURT: So, we are now concerned with | 
the meaning of the word "occurrence." 

MR. SHAINSWIT: That's right. I may at 
this time, Your Honor, focus on one thing that will 
assist the Court in judicially interpreting the 
insurance policy. It is a New York law which controls 
That's been accepted sy both parties here. 


Now in terms of New York law, since 


Your Honor's statement has essentially completed the 
basic resume of the central issue, I ‘on't go into the 
facts. I just want to point up the proposition of 
New York law. 

THE COURT: Did you cite all these cases 
in your brief? 


MR. SHAINSWIT: Yes, Your Honor. 


- — - — 2 
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Letme state the proposition -- I 


won't burden the Court ---- 

THE COURT: So there won't be any mis- 
understanding, I'm not interested in gobbledygook. 
I am not interested in general propositions. I am 
interested in cases. 

MR. SHAINSWIT: Right. 

THE COURT: I am interested in what the 
cases say, sc don't give me any hot air. You don't 
have to give me anything like that. Wh .;, you are 
citing a proposition, tell me the name oi the case 
upon which you rely and t 2 fa -3 of that case. 

MR. SHAINSWIT: Rignt. Very good, Your 


Honor. 


THE COURT: First teii me the name of the 


case, 


MR. SHAINSWIT: All right. The first case 


that I want to flag for Your Honor is the Aetna 


Casua_ty case. It's discussed at page 27 of our main 


brief. In that case -- the reason I start with that 


case, Your . ior, is it deals specifically with the 
exact language that found its counterpart in the 


Liberty Mutual policy which is all exposure to ---- 


THE COURT: Tell me the facts of the case. 


MR. SHAINSWIT: All right. In that case 
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there had been a spasmodic emission of fly ash over a 
period of many months which had caused damage to many 
claimants from the deposit of the fly ash. 

THE COURT: Are you talking about Judge 
Kilkenny's case? 

MR. SHAINSWIT: Yes, I was. 

THE COURT: I was there when he tried the 
case. I know that case. 

MR. SHAINSWIT: I will cite it. 

THE COURT: That's not a New York case. 
He wrote that in Oregon. 

MR. SHAINSWIT: In terms of the New York 
law, Your Honor ---- 

THE COURT: I thought you were going to 
tell me that was New York law. 

MR. SHAINSWIT: Starting with the second 
Circuit opinion, which is the National Screen case, 
that's the case we started with, Your Honor, in our 
exposition of the law because that's the case where 


the Second Circuit corisolidated the various indices 


ee 2 


of New York law, pointing out how controlling New York | 


law was in terms of defining questions. 
THE COURT: That's the case you cite on 
page 22 of your brief, isn't it? 


MR. SHAINSWIT: Yes, Your Honor. 
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THE COURT: All right. 
MR. SHAINSWIT: Now, the significance of 


that case, Your Honor, is that it underscores that in 


connection with the policy ---- 


THE COURT: Tell me the facts of the case. 


MR. SHAINSWIT: In that case, Your Honor, 
there had been damage to property that had been in 
transit. National Screen was a distributor of mater- 
ials that were used in connection with exhibition of 


motion pictures. 


a 


Their containers were on a flat form 


in a southern town; and, because of the heat and the 
like, the containers exploded and there was a catas- 
trophe. There is no other word to describe it. 

The issue that arose in that case 


was whether the policy had excluded coverage because 


it had talked in terms of possession being relinquishe 


And, the issue was whether National Screen had re- 
linquished the possession of these containers or 
whether it had constructive possession because these 
containers ---- 

THE COURT: On what point are you citing 
that? Is that on what an occurrence is? 

MR. SHAINSWIT: I'm citing that, Your 


Honor, on the point that the basic proposition of 
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New York Jaw that the Second Circuit had emphasized, 
which was in connection with construing any insurance 
policy, the New York courts have emphasized that for 
an insured to prevail, he has to establish that the 
construction that he is proferring is the only 
possible one. 

THE COURT: Mr. Hart at the beginning said 
in case of any ambiguity, the provision is to be 
construed against the insurance company. If you're 
doubting that, then you go ahead and argue it. He is 
admitting your Proposition. Why are you arguing the 
case then? 

MR. SHAINSWIT: All right. 

THe COURT: We are not interested in 
general law. We are interested in: What does the 
Provision occurrence mean as related to this particu- 
lar situation. 

MR. SHAINSWIT: All right. Your Honor, 
what I am urging to the Court, let me be very explicit | 
about it. 

THE COURT: That's what I want you to be, 

MR. SHAINSWIT: All right, sir. In 
connection with the interpretation and application of 
this policy, there are three approaches to be taken. 


First, the actual language of the 
ee | 
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pelicy which, of course, is the clearest indexed and 
clearest indexed for that understanding. 
Secondly, you have the exposition of 


the general rubric of insurance law. 


Third are the authorities which deal 
with the specific and precise language that's involved 
in these policies. 

Now, insofar as the exact language 
of these policies are concerned, which is the phrase 
continuing and repeated exposure to substantially the 
same general conditions shall be considered one occur- 
rence arising out of that policy, I don't believe that 
there is a New York case which deals explicitly on 
that very phraseology. 

{HE COURT: You have other cases? 

MR. SHAINSWIT: I have other cases. 

THE COURT: Tell me the names of those 
other cases, other than the Aetna case. 

MR. SHAINSWIT: There is the Grand River 
Lime case. 


THE COURT: Tell me the facts of that 


case. 
MR. SHAINSWIT: In the Grand River Lime 
case -- if Your Honor will forgive me for just a 


moment. That's at page 32 to 33 of our brief. 


eet. z 
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THE COURT: All right. 

MR. SHAINSWIT: There had been two hundred 
claims of property damage caused by Grand River in 
acquiring a manufacturing operation as a result of the 
emission of air pollution for a period of seven years. 

The issue before the Court ---- 

THE COURT: Tell me those facts again. 
What page are you telling me about? 

MR. SHAINSWIT: 32, Your Honor. 

THE COURT: Is that all of the facts in 
that case? 

MR. SHAINSWIT: The question before the 
Court ---- 

THE COURT: I am not interested in the 
question. Tell me what the facts are. Plaintiff 
suedthe defendant and these are the problems that they 
incurred or were conf:onted with. 

MR. SHAINSWIT: The question before the 
Court was whether there was an occurrence within the 
meaning. 

THE COURT: Get me the case, Mr. Shainswit., 
I am not interested in that, I just asked you a simple 
question. Tell me all of the facts of the case. 

MR. SHAINSWIT: I have the case right 


here, Your Honor. 
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1 THE COURT: Have you oot a copy of the 

2 case? 

3 MR. SHAINSWIT: Yes I have. 

4 .\Document handed to the Court.) 

5 THE COURT: This is a case on summary 

6 judgme. =. There are a million facts here that are 

7 really important. Here is an insurance company that 

8 refused to defend the company on a number of claims 

9 filed against it. There were two causes of action; 

10 one on occurrence and one on liawsiity. The Court 

ll there said the only thing they were deciding was that 

12 the insurance company had the obligation to defend. 

13 That doesn't mean they are liable at all. 

14 MR. SHAINSWIT: But te significance of 

15 the case, Your Honor, was in connection with what the 

16 Court said in terms of the operator in part of the 

17 unifying language. I am not saying the case was direct 

18 in holding. I am saying it's dicta of the case. 

i9 THE COURT: That's why I told you from the 

20 very start, don't give me what the Court said. If you 

21 read those facts carefully, you will see it is not | 

22 directly in point. What other cases do you have? Why 

23 don't you tell me the best cases you have that you 

24 want me to read and I'll anaiyze them. 

25 MR. SHAINSWIT: I will, all right. 


: i a } 


JERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 


Nm 


6 


THE COURT: Then I'm going to let you 


engage in hot air for ten minutes and tell me why you 
think you ought to win this case. Then I'm going to 
give Mr. Hart the same Opportunity without my restric- 
tions on your telling me the facts of the case. Tell 
me anything you want. I will give you ten minutes to 
do it. 

MR. SHAiNSWiT: I welcome that, Judge. 

THE COURT: You can make a jury argument. 
You can throw as much sand as you want. Then I will 
listen carefully. 

MR. SHAINSWIT: If Your Honor please, I 
respec: ‘ully focus on two cases that I asked the Court 
to read. The first is the National Screen opinion 
that I referred to and the Lipton case that I refer to 
at page 35 of our main brief because I think that case 
has application in connection with the factual setting 
of our case 

THE COURT: That's a New York supplement 
case? 

MR. SHAINSWIT: That's a New York Court 
of Appeals case. The highest court in New York which 
was decided in June of '74, 

THE COURT: Who wrote that opinion? 


MR. SHAINSWIT: Now you've got me. 
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THE COURT: That's all right. 

MF.. SHAINSWIT: I'm trying to recall. 

THE COURT: That's all right. 

MR. SHAINSWIT: Let me now get back and 
take advantage of Your Honor's offer in connection with| 
this. 

THE COURT: Go ahead. 

MR. SHAINSWIT: I want to focus on the 
policy because I think no matter how you slice it fror 
the point of view of law and precedent and the like, 
it's the policy that's in the index, judicial inter- 
pretat-on as it is written in plain language; and, we 
submit it's acceptable of th: construction that is 
urged by Plywood and under the rubric of New York law, 
as long as we have proffered a reasonable construction, 
that's the one that should be accepted by the Court. 
Judge, could I reserve five minutes to reply? 

1HE COURT: Yes. Mr. Hart, do j want 
five minutes to reply? 

MR. HART: Yes. Your Honor, the basic 
provision in the policy around the issue of construc- 
tion resolves in the language in the Liberty Mutual 


policy which recites: "...for the purpose of determ- 


ining the limit of the company's liability, ell 


property damage arising out of continuous or repeated 


-<<temiiarn . ae i = & 
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exposure to substantially the same general conditions 


| 
| 
---Shall be considered as arising out of one occurrence, 


THE COURT: Mr. Hart, I don't want to 
interrupt you. I didn't think we were concerned with 
the construction of the Liberty Mutual policy. I 
thought we were concerned with the construction of ---- 

MR. HART: The C&A policy? 
MR. SHAINSWIT: Let me clarify that, Your 
Honor, with Mr. Hart's permission, and define the 
position that divides us. 


THE COURT: Okay. 


MR. SHAINSWIT: The Liberty Mutual policy | 


had a limit liability of one hundred thousand é>llars 


| 
per occurrence. 


There was also an endorsement of the 
Liberty Mutual policy that in connection with the 
product have coverage, there was a deductible amount of} 
five thousand dollars per occurrence. 

THE COURT: That's the Liberty Mutual? 
MR. SHAINSWIT: C&A, I refer to Continen- 
tal Casualty, picked up where the Liberty Mutual policy 
left off. 

THE COURT: In the same policy? 


MR. SHAINSWIT: There is a separate 


policy which is called the umbrella excess policy 


which provided covereage to Plywood for a million 
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dollars in excess of the amount recoverable under the 


Liberty Mutual policy, which is one hundred thousand 


dollars. 


THE COURT: 


Let me see the Continental 


MR. SHAINSWIT: 


We have really two poli- 


cies; 


you have both of them. This is the CsA policy. 
This is the policy that we are suing Continental on. 


THE COURT: 


Maybe Mr. 


MR. HART: Yes, sir. 


12 THE COURT: Then you don't have to argue 


the meaning of the word "occurrence." 


There is no 


problem about that. 


MR. SHAINSWIT: 


Thank you very much. 


16 THE COURT: I like this kind of operation 
ol with no foolishness. If the thing is true, admit it. 
i 
18 | Go ahead. 
19 | MR. SHAINSWIT: Now, getting back to the 


20 Liberty Mutual policy with all of its references to 
21 | occurrence, the dispute between us is that C&A argues 
22 | that Liberty Mutual didn't properly construe its own 
23} policy and in treating what transpired in this case 
24 as an occurrence and paying Champion the one hundred 
05! thousand dollars, according to C&A's proper reading 
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Hart will admit this. 


Are you bound by the terms of the Liberty Mutual policy? 
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of the Liberty Mutual policy, CsA is, in effect, 
arguing that Liwerty Mutual should have 1 igated with 
Champion and should have contended there wasn't one 
occurrence here, but multiple occurrence; that the 
damage to each vehicle of these fourteen hundred 
vehicles, should be equated as a separate occurrence. 


T.£ COURT: Aren't they permitted to do 


that? 
MR. SHAINSWIT: I am not questioning 


their right to come forward and make that argument. 


THE COURT: That is not an admission 
against interest, is it? 

MR. SHAINSWIT: I'm saying, nevertheless, 
the Court is entitled to take into consideration the 
fact that the carrier that issued the policy has given 
its own practical construction. I'm not saying it's 
conclusive on the part of C&A or that it's conclusive 
on the part of the court, but it certainly establishes, 
to some extent, that there is a possible reasonable 


construction of the policy because that is the basis 


on which the primary carrier was interpreting that 


policy. 
THE COURT: Mr. Shainswit, you have 
represented insurance companies over a period of time, | 


haven't you? 
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MR. SHAINSWIT: Insurance companies? 

THE COURT: Yes. 

MR. SHAINSWIT: It's been my most mis- 
fortune not to. 

THE COURT: You know insurance companies, 
many times, pay the face of the policy for policy 
reasons. There are all kinds of reasons. Champion 
may have given Liberty Mutual a million dollars of 
premiums a year. They were to stretch the meaning of 


it. 


MR. SHAINSWIT: No question about it. But | 


I think also that as a part of a balanced business 
judgment, a primary carrier is entitled to make and 
also entitled to consider whether it makes sense for 
them to jeopardize a business policy or even future 
business arrangements in a setting where all the 
canons of construction of New York insurance law, you 
know, exists against them; and, I think no insurance 
company could be sensible if it said, "We resist in 
all events; and, we'll continue to lose." I think 
it's part of the backdrop in terms of evaluating. 

THE COURT: Why don't you tell me what the 
word "occurrence" means? 

MR. SHAINSWIT: All right. Now, let me 


do it in terms of the policy itself. Before ». get 


Sewanee eens, SMe oe 
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the Liberty Mutual policy, "occurrence" is defined as 
injurious exposure to conditions which result in pro- 
perty damage -- I'm sorry, that's not the definition 
of t¢. 

THE COURT: I will read it. 

"Occurrence means an accident, 
including injurious exposure to conditions, which 
results during the policy period, in bodily injury or 
property damage neither expected nor intended from the 
standpoint of the insured." 

MR. SHAINSWIT: Right. 

THE COURT: All right. 

MR. SHAINSWIT: As we reveiw, as a matter 
of fact, pages 13 and 14 of Our main brief, I set 


forth in full the definition including the definition 


that Mr. Hart just gave, which, of course, is from the 


policy itself. 

Now, what we point out respectfully 
to Your Honor is that the broad definition of occur- 
rence, as including injurious exposure to conditions, 
reasonably connotes that the injurious exposure could 
take place over an extended period of time. 

Now, this is fortified by subsequ: it 


provisions in the policy, demonstrating what the 
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draftsman of the policy had in mind and talking in 
terms of exposure of conditions resulting in property 
damage. Th-* could continue for days, weeks, months, | 
or even years because erdorsement numbered one, which | 
we quote at page 14 of our main brief, provided if the | 
same occurrence gives rise to property damage which 
occurs partly before and partly within a policy period | 
that the amount of payment that Liberty Mutual has 
made with respect to occurrence under a previous 
policy will be applicable in subsequent replacement 
policy periods. So, the policy made it plain that in 
connection with an occur: ence, wi.ich may result in 


continuing property damage where the wiberty Mutual 


Insurance arrangements with U.S. Plywood were to have | 
policy from year to year, that if you had an occurrence 
which resulted in property damage that spilled over | 
into a second policy period, you would still have — 
one limitation. 

THE COURT: Mr. Shainswit, I want to make 
a suggestion to you. Why don't you let Mr. 4Yart talk 
and tell why he thinks the policy doesn't cover. Then 
you can answer him. 


MR. SHAINSWIT: Very good; I'm sorry. 


MR. HART: Respectfully, Your Honor, I 


believe the problem presented is not what is an 
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occurrence. I think we can ea.ily agree on that. I 


think the questim presented in this case is: How many 
occurrences were there. On behalf of Continental, we 
are admitting that what happened here, namely, the | 
delamination of plywood panels after they had been | 
installed in interiors of mobile units, that we are | 
admitting, Your Honor, that, let us say, if you had one 
mobile unit and you installed some plywood panel and 
the plywood panel delaminated, that event of the 
delamination constituted an occurrence. We admit that. 
It constitues an occurrence within the product liabil- | 
ity coverage of the policy, so that if under the terms | 
of the policy, enough damage has been caused toall 
into play the obligation of the insurance company, 
then we are indeed looking in a delaminated plywood 
panel inside a mobile unit having an occurrence which 
is a product liability type of damage. Now we are 
admitting that. 

THE COURT: Mr. Hart, in other words, you 


are saying instead of these mobile homes and automo- 


biles and things of that kind, there were elaborate 


yachts and five of them had the same thing and each of | 
them suffered one hundred thousand dollar damage, you 


would be liable; but instead of five yachts there were 


two hundred automobiles or mobile homes that you are | 
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not liable? | 

MR. HART: I think that is essentially 
so, and the difference, of course, Your Honor, is -- 
it comes from keeping in mind there are three levels 
of coverage here. You begin with the retention of the 
deductible by the insurer of five thousand dollars per 
occurrence. So if you have an occurrence which I think 
can be called an accident, then if you have an occur- 
rence, accident, and the damage caused to other 
property, of course, is less than five thousand 
dollars, then Champion is a self-insurer. 

THE COURT: Do you have a case which says 
where a cause results in numerous damages, you don't 
consider the cause of the damage, but you must consider 
the results of the damage? Have you got a case of that 
kind? 

MR. HART: I think that the Johnson case, 
New York Court of Appeals case ---- 

THE COURT: Tell me the facts of the case. 

MR. HART: In Johnson, there was a rainfall, 
very heavy rainfall; everybody admits that that was the | 
cause of what subsequently happened. 

THE COURT: What kind of policy was issued? 

MR. HART: General liability policy just 


like this. 
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THE COURT: An occurrence? 


MR. HART: Yes, cir. 

THE COURT: Okay. 

MR. HART: In that Johnson case, there was 
one occurrence or more than one. The reason is the 
same; the amount is limited in the policy for one 
occurrence, and then there is an amount. for negligence; 
if you can show more than one occurrence, then you come 
into the act. There was no deductible provision in 
that policy. Of course, in our case we do have that 
deductible which the crux of our policy lies. 

In the Johnson case, there was a 
most unusually heavy raii..ll in the City of New York. 
The same contractor was working on two adjoining 
buildings; having dug a ditch, then in order to pro- 
tect the basement, the contractor put up retaining 
walls to keep out water because of the heavy rainfall; 
it was unprecedented in New York. First the one wall 
collapsed and then in the adjoining building, about 
fifty minutes later, another wall collapsed. 

The question was: Do you have one 
occurrence or two occurrences. 

THE COURT: Why was that necessary to 
decide, because of the limits of the policy? 


MR. HART: Yes. If there is one occurrence, 
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then both collapses would be limited to the amount 
payable for one occurrence. 

THE COURT: So the Court construed the 
policy against the insurance company and said: "There 
were two occurrences." 


MR. HART: Yes, sir. If I may, the 


Johnson case was followed in New York by a Hartford 


case, Hartford Accident case, which shows the contract 
in dealing with the question presented in Johnson. 
There the Court held the other way. They held in an 
automobile type accident which I will describe in a 
moment, that there was only one occurrence; and, they 
distinguished Johnson. 

New, in whe Hartford case, some 
automobile coming along in the road, going pretty fast, 
hit a car and then bounced off some hundred feet or so 
and then hit another car. And, the question was, in 
New York, is that one c surrence or two occurrences, 
one accident or two accidents; the same reason, limit 
of liability. If it's one accident, the insurance 
company will be limited to amount payable; if it's more 
than one accident, then, of course, they would be 
payiny for more than one accident. 

The Court there held there was only 


one accident. 
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In New York, what they say is: You 
can, in determining what an accident is -- everybody 
agrees that an accident is an event which unexpectedly 
and unintentionally causes personal injury or damage. 

THE COURT: Mr. Hart, is there any dis- 
tinction between an act of the manufacturer or your 
assured and an ac shat results from outside forces 
like rain or what ‘ve call an act of God; is there a 
distinction made in those two? 

MR. HART: I'm sorry, Your Honor, when I 
refer to the rain in the Johnson case, I think the 
point was that the wall put up by the contractor was 
inadequate to prevent the rain from breaking the wall 
down. The accident consisted in the collapsing of the 
wall. The Court made clear that the accident was the 
collapsing of the wall. I should have made that clear. 
But that's what they said. 

If you have an explosion, nobody has 
any doubt you have an accident. 

THE COURT: What year was that case? 

MR. HART: The Johnson case was in ‘59, as 
I recall; and, the subsequent case was '73, which 
reaffirmeu the Johnson case, of course, but contrasted 
it with the automobile case. You're talking there 


about how many are you looking at? How do you 
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determine whether you have one accident or more, 
because in our case, the crux of the entire problem is 
this: If you have a thousand accidents or two hundred 
or whatever, then each one will be subject «2 a five 
thousand dollar deductible. If you did not have a 
deductible in this case, you would have a different 
type of situation and whether we would be here at all, 
I do not know. The question is: Did the insured 
retain, by his policy, all of the damage that happened 
in this case for which it became liable; that's the 
question, because if it did, then they do not reach 
Liberty Mutual. In other words, if the deductible is 
not exhausted, then the Liberty Mutual policy is never 
called upon; and if the Liberty Mutual policy is not 
exhausted, then the umbrella excess policy is never 
called upon. You have those three steps of coverage. 

So we deal then with how many 
occurrences in order to determine how many deductibles, 
otherwise, there would be no problem. 

Now in this case, as it happens, of | 
course, Champion is a big company. It has a full-time 
so-called manager of directors of risk management; and, | 
they were represented here as appears on the face of 
the policy by a brokerage firm, Marsh & McLennan; Your 


Honor may know them. 


JERRY C. HARRIS 
206 U. S$. COURTHOUSE 
PORTLAND, OREGON 97205 


. 


= i 


> 


24 


25 


— - - =.= = ——SS SS 


JA 130 


ann 3 


THE COURT: I just held in a case recently 
that the Travelers Insurance Company cannot hide behind 
a policy, ®.e words which were written by March & 
McLennan, but it is liable for the act; this is what 
they called a manuscript. This involved a general word 
just like this one does, affiliated and associated. 

The Travelers Insurance Company said, "Marsh & McLennan 
are the most experic® 2d people in the business. This 
was their word, therefore, we are not bound by the 
general rules of construction. This means Marsh & 
McLennan was representing Pacific Power & Light Company.” 
I said, "Under the rules, Marsh & McLennan, having 
received their money from the Travelers Insurance 
Company, is the agent of Travelers Insurance Company 
for all purposes." 

MR. HART: Of course, that wasn't the case 
here. I don't make any big point about that. My only 
point is this: If you look at the first -- the cover 
page of the umbrella excess policy, it will specify 
that the twenty-three underlying policies -- because 
this umbrella policy was not confined to the general 
comprehensive liability policy which Liberty Mutual 
had ---- 

THE COURT: Have you got another case, 


Mr. Hart? 
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MR. HART: Your Honor, I mentioned Johnson. 
May I say in resporse to Your Honor's question about do 
I have a New York case that discusses how many occur- 
rences, so I mentioned Johnson. 

Now, on the question of how many 
occurrences, I think the closest case that we have been 
able to find on the precise question presented here was 
a case decided in the Western District of Michigan in 
1960. Then that was affirmed on the Opinion below by 
the Sixth Circuit in 1961. 

In that case, a warehouswman policy 
was involved. Four thousand two hundred dryers and 
combinations of washer-dryer appliances were damaged 
by a defective fork-lift truck over a period of months. 
As they moved the appliances, the washers and so on, 
the fork-lift truck would pick them up and move them 
from one place to another, as they did Chat, over a 
period of time, t re were damages caused to forty-two 

undred separate appliances. In that case, t > was a 
twenty-five hundred dollar per occurrence deductible; 
and, the parties there agreed that the damage to no 
Single appliance amounted to as much as twenty-five 
hundred dollars, clearly depositing the question of, 
“how many occurrences do you have." If each one is a 


separate occurrence, then the insured would not 
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recover. If not, then, of course, the insured will 
recover. 

The Court held each damaged appli- 
ance waS a separate occurrence. 

THE COURT: What page is that on? 

MR. HART: It appears on page 19 of our 
main brief. Would Your Honor like to see the case 
itself? 

THE COURT: Yes. 

(Handed. ) 
This case looks quite in point. I 


have got te analyze it carefully. You do meet the 


problem. I was wondering whether the New York law is 


any different than the Michigen law. Apparently they 


15 adopt the rule that in the case of ambiguity and doubt 
f 16 as to the meaning of language used in the insurance 
: 17 policy should be construed in favor of the insured. 
18 There is one possible distinction; here it was the 
19 fork-lift that was operated by isin betas over a per- 
20 | iod of weeks; that might be a distinction between that | 
f | | 
21 | case and this onc where it was the material itself | 
° F 22 | which caused the damage. | 
23 | MR. HART: The material, however, Your 
24 | Honor, was purchased by Champion and sold by Champion | 
25 over a period of many months in two separate annual 
pa oe | | 
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policy periods installed in mobile homes and so on 
over a period of many months in different parts of the 
country by different manufacturing companies over a 
period of many months. 

THE COURT: I realize that. 

MR. HART: Yes, sir. I would say, however, 
Your Honor, ---- 

THE COUR? I'm just saying this isn't the 
best case in point on the problem I have to decide. 

MR. HART: I think when Your Honor comes 
to analyze the problem here, that type of case may not 
turn out to be dispositive. I wish I could say it 
would be. I think the analysis of the policy here 
would require the Court to go one step further. 

If I follow the plaintiff's position, 

it would not be enough, I would state for them, I 
think it would come out this way, I don't know if they 
stated it in their brief, but I believe it to be so; 
they are saying to the Court that if Your Honor should 
find that there were fourteen hundred separate occur- 
rences or accidents in this case, if you should so 


find, this would not be dispositive of their claims if 


I'm following them. They say that if you found that 
way, then sure there would be fourteen hundred occur- 


rences and the policy says there is a deductible of 


| 
| 
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five thousand dollars for each occurrence and we agree, | 
they would say, no loss was more than five thousand; | 
nevertheless, they will say, I think that's the way the 
argument comes out, nevertheless, you must find our way | 
because there is one clause in the policy which, if you | 
assume all the others, takes us out of our, what would 
otherwise appear to be stated the way I just did, ~ ji 
makes all of this one occurrence; and, that clause, 
they pick out ---- 

THE COURT: I think I have it: "If the 
same occurrence gives rise to personal injury or pro- 
perty damage...". 

: MR. HART: No, they say, "For the purpose 
of determining the limit of the company's liability... 
all...property damage arising out of continuous or 
repeated exposure to substantially the same general 
condition...shall be considered as arising out of one 
occurrence. That's what I think they are talking 
about. Then that brings the Court to the question 
when you pick up that lanaguage, what is the meaning 
of those words "All personal injuries and proper*® - | 
damage arising out of continuous or repeated exposure 
to substantially the same general condition." Well, 
the words first appear in the policy at the point that 


Your Honor referred to earlier when yo read the des- 
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1) cription, the definition of occurrence. An occurrence, | 
2 || it says -- I don't have the words here before me, "... 
3 is an accident including..." it says, "...including 
4 | continuous or repeated exposure..." ---- | 
5 | THE COURT: Mr. Hart, was this same type 
6 of provision in the Michigan case? 
7 MR. HART: i don't have it. So, I cannot 
8 tell you. 
9 MR. SHAINSWIT: Your Honor, I will respond 
10 to that one when I reply. 
1l MR. HART: If it was or wasn't, I don't 
12 happen to know. I believe that it always has been from 
13 the time that they added these words in order to 
14 overcome the contentions that were being made by 
| 15 insurance companies; and, they always got slapped down, 
16 that if an accident did not have an element of sudden- 
17 ness to it like an explosion, then it was not an 
18 accident. Well, all of the Courts, and I think quite 
19 properly said an accident is an event that unexpectedly | 
20 causes damage. And, if it unexpeciedly causes damage, 
} 
21 | like a defective X-ray machine and it takes two or | 
| 
22 || three months, don't tell us it's not an accident. So | 
23 | then, when they define the occurrence as an accident, | 
24 | they said, "An accident includes the damage caused by | 
| | 
25 | being exposed." | 
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THE COURT: I have been concerned over a 
period of time about the use of general language. I 
know that insurance companies have to use some general 
language. You can't anticipate every possible thing. 
But where the cases have been holding as they have and 
even in this Michigan case where you get that kind of 
result and then they put in a provision of the kind 
that appears in this policy, isn't that provision 
designed to overcome the advantage which the insurance 
company obtained in a decision like the Michigan case? 

MR. HART: No, Your Honor, I respectfully 
say this. 

THE COURT: Why didn't they leave the 
policy alone then? 

MR. HART: I am not about to say they did 
not. The question of how many occurrences there are, 
I do not think in many cases would give a serious 
problem; an occurrence is an accident. Of course, you 
can have problems like the one I described in the 
Johnson case. You know, how many were there? But 
most of the time, I think there isn't too much question 
about how many accidents there were. 

The question, as presented here 


is: How much did the insurance company have to pay? Or, | 


to put it as it happens in this case: How much was 
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1 retained by the insured? What did the insured say it 
2 would retain under the product hazard, which is one of 
3 the coverages in the Liberty Mutual policy. If they 
4 came into damage under the product hazard, which this | 
6 is, they have a five thousand dollar deductible; what 
6 the plaintiff tells you and submits to you is: from 
7 the moment. they buy the policy, into the indefinite 
) future, all of the damage they become liable for that 
9 results from a similar cause like the delaminated 
10 panels, collapsing floors, like falling ceilings, any 
11 and all times, no matter how long into the future, will 
12 constitute one occurrence. 
13 THE COURT: Why did you put in the next 
14 provision? You read one section, but you didn't read 
15 the next section which limits your liability by 
16 reducing it each time, doesn't it? 
17 MR. HART: No, sir. 
18 THE COURT: “If the same occurrence gives 
19 rise to...property damage which occurs partly before 
20 -+-" you are familiar with that language. | 
21 MR. HART: I have called it to the Court's | 
22 | attention because that's what they are relying on. | 
23 | THE COURT: The next paragraph, which 
24 limits your liability Says over a period of years, to | 
25 | prevent that parade of horror ---- 
ee ee aR eee eee ee Ee oe 
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MR. HART: No. We say in our first brief 
-- the next thing I now look at and Mr. Shainswit 
mentioned it, I think the meaning of that is as clear 
as anything can be because contrary to their contention, 
one of their contentions by the way is that if an 
occurrence happens in one year and then in another 
policy period, the second policy period doesn't pay 
anything. The reason is that you have only one 
occurrence; it happens when something happens and 
everything that is similar after that, no matter how 
far, goes that way; this is precisely to the contrary. 
The limit of liability intended by that paragraph, I 
think is perfectly clear; may I give an illustration? 

THE COURT: When somebody tells me it's 
perfectly plain, clear and concise, then I get worried. 

MR. HART: I think you have the right to 
get worried. I think, Your Honor, I can overcome the 
worry. 

THE COURT: All right. 

MR. HART: I stick my neck out when I say 
that. As the language is read, let us take this very 
situation, you have a Liberty Mutual policy and it's 
on an annual basis; let's assume that it's got a 
thirty thousand dollar per occurrence, twenty thousand, 


it doesn't make any difference per occurrence; the law, 
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. unquestionably is clear in New York, it's the Palardy 
2 | case, in the Second Circuit, the language of the Court 
3 is the time of the occurrence is at the time when the 
4 damage is in effect. So in the Palardy case, what 
5 happened was a manufacturer of ladders turned out 
6 defective ladders during the policy period. Then the 
7 policy period lapsed. The policy was not renewed; and, 
| 8 in the following year, the ladder collapsed and some- 
} 
: 9 body was hurt; now the claim aqainst the insurance 
10 company, because the ladder was manufactured and sold 
11 in the policy period, the accident happened when the 
12 policy had been terminated, question: Was there 
13 coverage? The Second Circuit said: “The words are very 
14 clear; the accident must have happened in the policy 
15 period. This accident did not happen in the pvulicy 
16 period, no coverage." We have cited that-case. But, 
17 what I was coming to, that accident happened in the 
18 policy period or else there is no coverage. Then 
19 consider a case where you have an accident which is 
20 not sudden; as for example, escaping fumes, let's say | 
21 from an oil burner which are undetected for a while. 
22 Let's suppose that that accident that one oil burner, 
23 » not one three blocks away of a similar type, but that 
24 one, began to give out its fumes, let's say three days | 
25 | before the expiration of a policy period. Liberty 
eae Se te ae er Oe papas AS a a ee eS 
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Mutual, which has a thirty thousand dollar limit, let's 
Say, now they detect the defective Oil burner five days 
into the next policy period; and, in those next five 
days, additional damage is caused. Now, I do not think 
there would be any doubt on the case like the Palardy 
that I just mentioned in the Second Circuit, that the 
first policy would answer for the damage caused in the 
first threo days and the second policy would answer for 
the damage caused in the next five days. Then, if you 
did that, however, instead of having one per occur- 
rence limit, because you would have only one occurrence, 
namely the conditions caused by that defective oil 
burner, over a period of eight days before it's 
detected; instead of having one limit of liability per 
occurrence, you would have two. Instead of having a 
thirty thousand dollar coverage, you would have sixty 
thousand for the obvious purpose to have a thirty 
thousand dollar limit. 1 respectfully submit to Your 
Honor that the language that I just said is clear, 
read with what I just said in mind, is in fact, clear. 
THE COURT: Mr. Hart, let's go back into 
the language you first read; you said you thought this 
was their main point: "All personal injury or property 
damage arising out of continued or repeated exposure 


to substantially the same general conditions shall be 
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1 considered as arising out of one occurrence.” Why 

2 doesn't that cover this situation precisely? Let me 

3 make another statement. 

4 MR. HART: Yes 

5 THE COURT: When an insured buys a 

6 policy, isn't he entitled to know the limit of his 

7 coverage? If you knew about this case in these other 
8 states, why couldn't you have set out that if Champion 
9 manufactured a defective commodity, which in turn 

10 caused a great deal of damaqe, this policy doesn't 

11 cover unless each damage results in a loss in excess 
12 of five thousand dollars? you had within your power 
13 to specifically exclude this particular type of risk, 
14 but you elected not to do it. 

15 MR. HART: I think, Your Honor, I will 

16 respectfully disagree. 

17 THE COURT: You don't have to be respect- 
18 fully to me; just tell me the facts. 

19 MR. HART: I do not think that we confront 
20 an ambiguity. I don't think so. I know Your Honor 

21 believes at the least it's an ambiguity and probably 
22 goes the other .ay against me. But, i do not bélieve, 
23 as I say, there is ambiguity. I do not believe that 
24 | as you read the policy you can come up with an 

25 ambiguity about the meaning of these words, because, 


- ae : — same ae — ee . J 
sERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 


——= === SSS ee 


51 


JA 142 


24 


25 


Your Honor, you start with this: This is an accident 
policy; therefore, you start with the definition of 
accident. 

Your Honor started out by reading 
that earlier today. You read then the occurrence. 
An occurrence is an accident. It says it includes an 
accident, including in the term of an accident. Now 
I add some words, the damages, resulting, because we 
are always talking about damac " to something else; 
nobody suggested anything but that. So now you are 
talking about the damages to a trailer, let's say. 
Then if a trailer is damaged or an apartment by a 
defective boiler, that's what you're talking about, 
something else being exposed repeatedly as an X-ray 
machine or continuously to the conditions caused. 
That's an accident; and, the Courts have been holding 
that for some time. It doesn't have to be sudden. 
That's all it's saying. That's what that language 
means. That language is put in for no other purpose. 

Now you come to the limiting your 
liability; you limit your liability by saying if you 
have one occurrence, not two or four or seven, then 
you have a limit of liability for one occurrence. 
But, as it says: An accident includes exposure to the 
Same or similar conditions, whether you don't have it 
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sudden, that is an accident, too. 

To clarify that, an occurrence is 
an accident which resvlts from the exposure to the same 
general condition created by the event, you will have 
one limit of liability; that's what that languige does 
Carry right through. 

THE COURT: Do you concede what Mr. 
Shainswit has said, that if language can be reasonably 
construed to cover his particular situation, that it 


is to be so construed under New York law? 


MR. HART: Well, whether I go that far or 
not as stated, I don't know. I= will turn out that 
way practically, I believe. I would not seriously 


dispute that. 

THE COURT: Then you must contend that the 
reading of the policy, in the manner in which Mr. 
Shainswit has read it, is an unreasonable construction. 

MR. HART: Yes, sir. That's certainly so, 
yes. 

THE COURT: You say also that this language 
cannot be so reasonably construed? 

MR. HART: Yes, sir. Of course, that's 
what we say. Your Honor, for example, if you. construe 
it the way they suggest, meaning that all the dama.- 


is caused by similar defective conditions constitutes 
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one occurrence, no matter when they take place, aren't 
they then eliminating their coverage after they paid 
once? Can anybody possibly believe it that way or 
consider if you ¢o not have the deductible, would any 
insured ever take this position? 

THE COURT: You come within the provision 
of a statement I made some years ago when I decided in 
favor of Travelers Indemnity Company in an action 
brought by Georgia Pacific in which I said, "Travelers 
could have avoided the cisk of ambiguity if its drafts- 
man had used short and simple sentences with short and 
precise words which clearly expressed the intent of the 
parties clearly. However, Courts should not nenalize 
insurance companies for using long and complicated 
sentences with showy words and legal jargon when a 
careful examination of that language in the entire 
policy as well as circumstances under which the policy 
was executed clearly reveals the intention of the 
parties. 

MR. HART: Well, thank you. I believe that 
is so. I suggest to Your Honor about the reasonableness 
of the ccostructicn that sometime it helps to try it 
the other way. If you assume no deductible, and of 
course, it doesn't have to be a deductible and the 


deductible applies, did it apply only to the product? 
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JA 345 
It applies only to the product; only to the product 
damaged if a product intiicted bodily injury, for 
example, plywood manufacturers or manufacturers for 
packages for cosmetics and pharmaceuticals, the 
deductibles would not apply 


THE COURT: I don't doubt that the purpose 


of the exclusion was proper. If I find in favor of 
Champion, I'm saying they are entitled to recover for 
the consequences of their own wrong. They produced 


that defective material. 
MR. SHAINSWIT: We acquired it from 


Continental. We had no control over the manufacturi 


4 


process nor could we internallv guard against the 
hazard. 

MR. HART: We would agree, Your Honor, we 
insured againsc their own negligence. i think that's 
what they wanted to be insured against and their own 
breach of warranty. The:ie is no doubt about that, but 
only because damage to others, not for the property 
itself. But, just consider if they did not have ez 
deductible and suppose now we are talking abou% any 
other kind of hazard covered by the comprehensive 
general liability policy of which this hazard was one, 
would they say, for example, that if they purchased 


forty-two different machines. let's say, with 
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defective gauges and they installed them in forty-two 
different places in this country and there were forty- 
two separate explosions, all caused by the same type of | 
defective gauge, causing pers»nal injury or property 
damage, would they Say, not having deductible, "Wel}, 


of course, that's only one occur <nce because it all 


comes from a similar cause"? No chance of that. They 
would never buy a policy like that. Nobody would ever 
understand it to mean that; no insured would understand 
it to mean that. 

But here, everybody involved knew 


that there was a five thousand dollar deductible per 


occurrence confined to the product hazard, not to 
anything else. If it was a product liability case, 
then you had the deductible. 

THE CCURT: Let me ask Mr. Shainswit about | 
that. What about the example Mr. Hart made about the 
gauge? 

MR. SHAINSWIT: Multiple explosions, I 
would say that the common expectation of anyone reading 
that policy would be that you did have. 

THE COURT: Under his example, your com- 
pany manufactured forty-two gauges, all containing | 
this defect. Then it installed them throughout the | 

| 


country. Each one of them fails. 
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MR. SHAINSWIT: He is talking in terms of 


an explosion, Your Honor. 


THE COURT: But you are talking in terms 


4] of damage to a trailer, all of which resulted from the 
5 | manufacture of a certain ingredient. 
6 | MR. SHAINSWIT: I would say the unifying | 
7 | definition in it, if we had the Liberty Mutual policy, 
8 and if we had that unifying definition that all con- 
9 | tinuous and repeated exposure ---- | 
10 | THE COURT: Would it cover the gauge also? | 
11 | MR. SHAINSWIT: Probably; if it's 
| 12 | interpreted under the facts as exposure to substan- 
| 13 | tially the same general conditions. 
14 | Now, remember, Your Honor, from 
15 the point of view of what we have here, in terms of 


packages of insurance and where he is talking in the 


17 | sense of not having a deductible, we ‘iad the Liberty 

18 | Mutual Insurance; we had the C & A insurance which 

19 went up to a million dollars; and,,even above C & A, 

20 we had Lloyds of London that would pick up for several 
21 millions above that. So, we are dealing with a com- 

22 | prehensive insurance package to cover all possible 

23 kinds of product hazards. If I may, Your Honor, if 
24 , Your Honor would be patient with me, I'd like to deal 

25 | with the four facts I think he brought out. I'd like 
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to deal with them headon. 

THE COURT: All right. 

MR. SHAINSWIT: Let's take the thing which 
he said was the crux of his case, which is the provi- 
sion endorsement numbered eicht of the Liberty Mutual 
policy, which calls for the deductibility of five 
thousand dollars per occurrence. Now we reproduced 
the text of the endorsement. I would like Your Honor 
to look at it at this juncture. 

THE COURT: What page are you on? 

MR. SHAINSWIT: Pardon me, Judge, may I 


come up to the bench* I will hand you mine. This is 


the endorsement which are in consecutive order as yours, 


al 


May find it on your page? 

THE COURT: Yes. 

MR. SHAINSWIT: This endorsement numbered 
eight, the endorsement runs consecutive. 


THE COURT: I have that. 


MR. SHAINSWIT: Now Your Honor will note 


the principal of the mutual form provides in connection| 


with the designation of the deductible, whether it 
shall be applicable to a per claim or per occurrence 
-- you see that, Your Honor? 

THE COURT: Yes. 


MR. SHAINSWIT: Now, when you go to the 
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per occurrence basis, which is the one that was chosen, | 


it says the deductible amount applies under the bodily 


injury liability on property liability coverage 


| 
| 


respectively to all damage because of all bodily — 


Or property damage as the result of anv one occurrence. | 
What I'm sayir;, Your Honor, if I may, first, there is 
a threshold significance to meeting his argument that 
each incident of damage should be treated as a separate 
occurrence. Here where the form itself provides for a 
per claim or per occurrence, a per claim is rejected 
and per occurence is utilized; now he is coming along 
and saying that he wants to treat this not only as a 
per claim occurrence basis, but really that each 
separate incident of liability shall be treated as a 
separate claim with respect to which the deductible 
shall be applied. 

I think the very format in which 
the deductible amount is designated reinforces the 
application of the other language in the definition 
Or provision. It certainly does not support his 
reading that he focuses on this section and says this 
section and this deductible amount indicates that each 
incident of damage could be equated as an occurrence 


subject to a deductible amount. Per occurrence basis 


Says all damage, not each incidence of damage, shall 
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be subject to the deductible amount. 

I go back to what Your Honor 
observed just a few minutes ago, that if there were 
any intent, if there were any basis for the insurer 
to tell the insured that each incident of damage shall 
be subject to a deductible amount, that was the place 
to put it in. But rather, when they say that all of 
the property damage resulting from one occurrence 
shall be subject to the deductible amount and then you 
have the unifying definition that all continuous or 
repeated exposure to substantially the same general 
conditions shall be considered as arising out of one 
occurrence, then the deductible amount of five thousand 
dollars is in connection with all the resultant property 
damage arising out of the repeated exposure to sub- 
stantially the same general conditions. 

THE COURT: I see Champion bought these 
vinyl paneis ---- 

MR. SHAINSWIT: From Continental Vinyl. 

THE COURT: Your situation would have much 
more force if the one vinyl panel caused a lot of 
damage; but they bought hundreds of vinyl panels over 
a period of time. Would you say that was one occur- 
rence, the purchase of each of the vinyl panels? 


MR. SHAINSWIT: If Your Honor please ---- 
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THE COURT: You can stay right there and 
tell me. 

MR. SHAINSWIT: What I'm saying, Your 
Honor, is that the purpose of this unifying definition 
was to bring together the problems in connection with 
occurrence which involves a common factor. Let me 
rranslate it in terms of our case and in terms of the 
policy language. 

All diminution in value, that's 
the property damage, resulting from the continuous or 
repe d installation by manufacturers of a completed 
product, that's the exposure, of defective panels 
manufactured by one source, Continental Vinyl, which 
inexorably was delaminated, that same general condition 
constitutes property damage arising cut of one occur- 
rence within the meaning of the Liberty Mutual policy. 
That's our position. 

THE COURT: This is a serious problem. I 
came here this morning with somewhat of a bias view 
in your favor, to tell you the truth in looking over 
the policy and over my general views on the failure of 
insurance companies to hire somebody who knows how to 
write English. But I see the problem here has many 


more ramifications than I earlier anticipated. I 


would be grateful to both of you if on the basis of our 
| 
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1 discussion and my ignorance and some of the questions 
2 | I asked, if you would now set out in a very short and 
3 | clear concise statement the crux of your argument 

7 together with the names of the cases upon which you 

5 rely. We are going to check them. Then at the con- 

6 clusion, I will write you a letter or opinion. If I 

7 | need any additional help, I will give you an opportun- 
g ity to criticize my tentative Opinion. If I decide 

9 in favor of the plaintiff, I will give the defendant 
10 an opportunity, if they so desire, to appeal that 

11 ruling immediately. So, you won't have to go to the 
12 trouble of looking over all of those invoices at this 
13 time. If on the other hand I decide in favor of the 
14 defendant, they won't have that problem. One person 
15 doesn't have to file a brief -nd then the other answer. 
16 Why don't you both file simultaneous briefs. I will 
17 give you as much time as you want. Is thirty days 

18 all right? 

19 MR. SHAINSWIT: Your Honor, I think in view 
20 | of the fact we have both filed comprehensive briefs 

21 | and comprehensive reply briefs, it would seem to me 
22 to make more sense if Your Honor limitsus to a five- 
23 | page statement. And, in connection with anything we 
24 want to say that was covered in a brief, to simply 

25 refer the Court to it. 
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THE COURT: That's all right. Then you can 
do it next week. 

MR. SHAINSWIT: That's right. 

MR. HART: I think Mr. Shainswit is right. 
I don't have to go through a lot. You can just refer 
to it. 

THE COURT: You can just say, "My theory 
is this. The caseswhich I cited on page 21 and 26 are 
the cases upon which I rely." 

MR. SHAINSWIT: May I point out just as an 
illustration to see if it would help Your Honor; for 
example, my colleague referred to this Michigan case. 
Now, in our reply, we dealt with that Michigan case. 

We pointed out what we considered to be the seven basic 
features in our case, which makes his Elston-Richards 
case totally irrelevant. It seems to me to make 

little difference, I would rather have a one-sentence 
admonition to the Court in connection with the Elston- 
Richards case. 

THE COURT: I agree with you, Mr. Shainswit, 

MR. HART: Your Honor, may I have that on a| 
different point. This morning we served on Mr. 
Shainswit a very short memorandum; and the reason for 
us serving it is set forth in the first paragraph of 


the memorandum. You don't have it, Your Honor, because 
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I'm about to ask permission to hand it up. [pn the 


first paragraph we Say that in their reply brief they 
made reference to some matters, which if they were going 
to rely on it, should have appeared in their main 

brief; therefore, since it is a new matter, that should 
have appeared i.: their main brief, we thought we would 
make some brief reference to it if Your Honor will 
permit. 

THE COURT: I will be glad to do that. 

MR. HART: Thank you, Your Honor. 

MR. SHAINSWIT: If Your Honor please, just 
to straighten out the record, if I may, because I note 
from the transcript of the pre-trial, by the way ---- 

THE COURT: Are you gcing to answer him 
on this statement whether this should be in the 
Original brief or not? You don't have to do that now. 

MR. SHAINSWIT: If he wants it, this is 
not a jury case, Your Honor; I'm not going to try to 
block anything. I just wanted to call to Your Honor's 
attention for the record, in case we have proceedings 
in the Court of Appeals, we have served on Your Honor 
the Liberty Mutual policy andcC&A policy. We have 
indicated that the Liberty Mutual policy was identi- 
cal with the policy which immediately preceded it and 


was identical with the Liberty Mutual policy on a 
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subsequent calendar year. I have all of the policies. 
I am perfectly willing to file with the Court the 
other two so long as it's understood. 

Secondly, we basically have no 
Gispute as to the background facts which provides the 
core of the issue of interpretation. We have filed 
with the Court the five depositions that we took of 
various manufacturers to illustrate the way in which 
the problem arose and the common defect and how the 


damage occurred. hey sort of provided the factual 
background for the unified presentation. We will 
file them so they are part of the file. I don't 
believe the Court need refer to them because there is 
no dispute as to the facts, at least it would be under- 
stood it will be part of the record. 

THE COURT: They are part of the record. 

MR. SHAINSWIT: Secondly, my friend served 
on Your Ho.or the response to interrogatories that he 
had served on us. Part of the scheduled package in 
his response, he inadvertently left out the exhibits. 
Now the actual package of responses to the interroga- 
tories on file is part of the record. So again I just 
want to have it understood. 

THE COURT: I don't see the relevancy of 
at. 
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1 MR. SHAINSWIT: I don't see it either. He 
2 served them. I am always concerned when something 

3 incomplete is served. 

4) THE COURT: I am proceeding on the basis 

5 that the parties, with commendable frankness, have 

6 admitted the facts. The only interpretation are those 
7 I read earlier. 

8 MR. SHAINSWIT: The only thing, all due 

9 deference, I believe Your Honor needed to interpret 

10 the policies and respect the briefs of the parties. 

ll I don't see any need for anything else. 

12 THE COURT: Is there anything else you want 
13 to say, Mr. Hart? 

14 MR. HART: Well, to remind Mr. Shainswit, 
15 he wanted to say something, but I will say it for him; 
16 in our brief, we mentioned ---- 
17 MR. SHAINSWIT: I will say it. 

18 MR. HART: We will have no objection 

19 naturally to the amendment on the trail of the 
20 complaint of the plaintiff to show how much they want. 
21 He has come up with a stipulation; we are glad to sign 
22 it. As I pointed out to Mr. Shainswit, I don't think 
23 it can be misunderstood; of course, we agreed to his 
24 increasing the amount to any amount he wants to state, 
25 but there is no implication in our entering into that 
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stipulation that all of the facts have already been 


submitted to us. 
MR. SHAINSWIT: Your Honcr, 
to give him appropriate discovery in the same fashion 


we have been cooperating with each other up to now. 


THE COURT: I want to say I am grateful to 


both of you for the presentation and for the stream- 


lining of this case. When first got the case, these 


young men came and told me how long it was going to 


take to get all of the facts in. I didn't think so. 
I didn't know very much about the case. As I took a 
look at it, I didn't see on the issue of liability 


there was going to be very much dispute. I concluded 
it was a matter of interpretation of the policy. * am 
glad to say I was right on that. You just have to hope 


I'm going to be right on the conclusion. 


MR. SHAINSWIT: Your Honor, will you make 


that Friday? 

MR. HART: Of this week? 

THE COURT: Today is Wednesday. I'm not 
going to be able to look at it over the weekend. I'm 
working on instructions. How about next Wednesday? 

MR. HART: Thank you, Your Honor. 

MR. SHAINSWIT: Your Honor, thank you for 


your patience. At least we will have the decision of 
Solomon. 


JERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 


— 


I will continue 


24 


25 | 


Certificate 


amet scatterings WA 158 


JIN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF OREGON 


I, the undersigned, Jerry C. Harris, an 
Official Reporter of the United States District Court 
for the District of Oregon, do hereby certify that I 
reported in Stenotypy the proceedings occurring in the 
transcript appended hereto; that I thereafter cau~ed 
my stenotype notes, so taken, to be reduced to type- 
writing under my direction; and that the foregoing and 
hereto attached pages of typewritten matter, numbered 
1 to 66, both inclusive, constitutes a full, true and 
accurate record of said proceedings so reported by me 
in Stenotypy, as aforesaid 

Dated at Portland, Oregon, on this the 19th 


day of November, 1975. 


> - (2 ( YAa11— 
FERRL-C/ HARRIS, C.S.R. 
Official Court Reporter 


JERRY C. HARRIS 
206 U. S. COURTHOUSE 
PORTLAND, OREGON 97205 


\} 
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Opinion of Solomon, D.J. 


UNITED STATES DISTRICT COURT 


SouTHERN Disraict or New Yoru 


[Same Tirie] 


Champion International Corporation (Champion) filed 
this action to recover $1,000,000 from Continental Casualty 
Company (Continental), one of Champion’s insurers. This 
Court has jurisdiction under 28 U.S.C. 61332. 

Champion sells construction materials, among other 
things. In 1969 and 1970, Champion bought a large number 
of vinyl covered plywood panels from Continental Vinyl 
Products Corporation (Continental Vinyl). Champion then 
sold the panels to many manufacturers, who installed them 
in the interiors of houseboats, house trailers, motor homes 
and campers.’ 
they were installed, the vinyl covering peeled off and ex 


Many of the panels were defective; after 


posed the underlying raw plywood. 

More than 1400 vehicles manufactured by at least 26 
different firms were damaged by the defective panels. 
Shampion assumed liability for the damages; it paid more 
than $1.6 million to settle the claims of the manufacturers 
and the purchasers of the damaged vehicles. The damage 
sustained by a single vehicle was always less than $5,000 

During 1969 and 1970, when it was discovered that many 
of the panels were defective, Champior was insured under 

1. The panels were usually sold in small lots, as required by the 
production schedules of the purchasing manufacturers. For example 
Cobra Industries, Inc., received 105 separate shipments of the panels 
from January, 1969, to March, 1970; Cobra manufactured 224 of the 
damaged trailers from April 9, 1969, to November 19, 1969. Nauta 


Line, Inc., manufactured 260 of the damaged houseboats from April 
’ £ | 


3, 1969, to June 26, 1970 
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two policies: a comprehensive general liability policy issued 
by Liberty Mutual Insurance Company (Liberty), and an 
umbrella excess third party liability policy issued by the 
defendant, Continental. 

The Liberty policy provided Champion with the follow- 
ing coverage: 


‘The company will pay on behalf of the insured all 
sums which the insured shall becume legally obligated 
to pay as damages because of . . . property damage to 
which this policy applies, caused by an occurrence .. . 
but the company shall not be obligated to pay any claim 
or judgment ... after the applicable limit of the com- 
pany’s liability has been exhausted by payments of 
judgments or settlements. ”’ 


Liberty’s coverage was limited to $100,000 for each 
‘‘oecurrence’’, and $200,000 aggregate, with a $5,000 de- 
ductible per occurrence.? 


The Liberty policy defined ‘‘occurrence”’, ‘*damages”’, 
and ‘‘property damage”’ as follows: 


eee 


occurrence’ means . . . an accident, including 
injurious exposure to conditions, which results, dur- 
ing the policy period, in bodily injury or property 
damage neither expected nor intended from the 
standpoint of the insured... .’’ 


2. ‘:ndorsement No. 8 of the Liberty policy provided for a desig- 


nation as to whether the deductible amount was to apply per claim or 
per occurrence. Per occurrence was chosen. Endorsement No. 8 
provided : 
“SCHEDULE 
Coverage Amount and Basis of Deductible 
Bodily Injury Liability per claim 


$ 

$ per occurrence 
Property Damage Liability $ per claim 
$ 
S 


5,000 per occurrence” 
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‘for the purpose of determining the limit of the 
company’s liability ... all... property damage 
arising out of continuous or repeated exposure to 
substantially the same general conditions . .. shall 
be consid*red as arising out of one occurrence.’’ 


‘* ‘damages’ includes . . . damages for loss of use 
of property resulting from property damage[.]’’ 


‘* “property damage’ means injury to or destruction 
of tangible property.”’ 


The ' .iberty policy contained a provision on occurrences 
which result in damage over a long period: 


‘*If the same occurrence gives rise to .. . property 
damage which occurs partly before and partly with- 
in the policy period, the each occurrence limit and 
the applicable aggregate limit or hmits of this pol- 
icy shall be reduced by the amount of each payment 
made by the company with respect to such oceur- 
rence under a previous policy or pclicies of which 
this policy is a replacement.”’ 


The Liberty policy also contained a provision relating 
to a single occurrence which results in property damage 
sustained by one or more persons. 


‘*Coverage B—The total liability of the company 
for all damages because of all property damage sus- 
tained by one or more persons or organizations as 
the result of any one occurrence shall not ex- the 
limit of property damage liability stated in de - 
larations as applicable to ‘each occurrence. 


The Continental policy provided coverage in excess of 
Liberty’s basic policy. The Continental policy indemnified 
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Champion for all money which Champion was obligated 
to pay 


‘*for damages, direct or consequential, and expenses, 
all as defined by the term ‘ultimate net loss’ on 
account of ... Property Damage . . . caused by or 
arising out of each occurrence.”’ 


The Continental policy defined ‘ultimate net loss’’ as 
the 


sé 


. total sum which the Insured or any company 
as his insurer becomes obligated to pay by reason 
of... Property Damage ... , either through adjudi- 
cation or compromise, and all sums paid for ex- 
pense[s] os 


The limit of Continental’s liability was $1,000,000 for 
any occurrence in excess of the amount recoverable 
from Liberty. Continental’s liability was also limited to 
$1,000,000 for multiple occurrences, 


““Occurrence’’ was defined as 


sé 


- an event or continuous or repeated exposure 
to conditions, which unexpectedly causes . . . Prop- 
erty Damage .. . during the policy period.’’ 


Finally, the Continental policy contained the following 
provision: 


é 


[I]n the event of loss for which [Champion] 
has coverage under [underlying insurance], the ex- 
cess of which would be recoverable hereunder, ex- 
cept for terms and conditions of this policy which 
are not consistent with the underlying, then, not- 
withstanding anything contained herein to the con- 
trary, this policy shall be amended to follow the 
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terms and conditions of the applicable underlying 


insurances in respect of such loss.’’ 


Continental admits that the damage to the vehicles 
which resulted from the defective panels constituted prop- 
erty damage covered by the Liberty and Continental pol- 
icies.® 

Champion argues that the damage to all of the vehicles 
arose from a single occurrence. Under this interpretation, 
Champion may recover all of its damage, less the $5,000 
deductible and less the $100,000 paid by Liberty, but not 
exceeding the $1,000,000 limit of liability. 

Continental argues that the damage to each vehicle was 
a separate occurrence within the meaning of the volicies. 
Because no vehicle sustained damage in excess of $5,000, 
the amount deductible for each occurrence, Continental 
argues that Champion is not entitled to anything under the 
Continental policy. 

Each party contends that the language of the policies 
is clear and unequivocal and supports its contentions. Each 
party concedes that if a policy is ambiguous, the language 
is to be construed against the insurance company. The 
New York rule goes further and provides that if a policy 
can be reasonably construed in favor of the position as- 
serted by the insured, he is entitled to recover. See Data- 


3. I believe that this is a fair conclusion from Continental’s ad- 
missions that 


“(1) the diminution in value of vehicles resulting from the de- 

laminations of the panels constituted property damage within the 
, I - a? 5 . 

‘products hazard’ as those cerms are defined in the Liberty Mu- 

tual policy and in the Umbrella Excess policy, and 


(2) the liability of Champion for such property damage is a type 
of liability covered by the Liberty Mutual policy and the Um- 
brella Excess policy under the ‘Products Hazard’, subject only 
to the application of the limits of liability of the policies and the 
provisions of the policies with respect to other insurance.” 
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lab, Inc. v. St. Paul Fire & Merine Insurance Co., 347 F. 
Supp. 36, 38 (S.D.N.Y. 1972); Sincof v. Liberty Mutual 
Fire Ins. €o., 11 N.Y.2d 386, 230 N.Y.S.2d 13, 183 N.E.2d 
899 (1962). This rule is particularly applicable when the 
policy is denominated a “comprehensive general liability 
policy’’. National Screen Serv. Corp. v. United States 
Fidelity and Guaranty Co., 364 F.2d 275, 279-280 (2d Cir. 
1968). Here the Liberty policy was so denominated. The 
Continental policy is an umbrella excess third party liabil- 
ity policy, which appears to afford even broader coverage. 

[ believe that this is a fair rule of construction. The 
contested provisions of both the Liberty and Continental 
policies are standard ones. They are in similar policies 
issued by many companies, 

Insurance companies could prepare policies in clear, 
simple and precise language which would inform insureds 
of the limits of their coverage. Insurance companies could 
avoid the risk of ambiguity if they use short and precise 
words and short and simple sentences to express their in- 
tent clearly. In spite of continued admonitions of the 
courts to get rid of such language, insurance companies 
continue to issue such policies using insurance jargon and 
verbose and meaningless generalities, all of which result 
in ambiguities. 

I do not know whether the (¢ ontinental policy was ever 
intended to cover this type of loss. But Continental’s ad- 
missions that this is the type of loss which the policy was 
designed to cover require me to decide this case solely on 
whether there was one oceurrence which proximately re- 
sulted in damage to many vehicles, or whether the damage 
suffered by each of those vehicles was a separate occur- 
rence. 

On this issue, I find in favor of the plaintiff because I 
find that the contested language is ambiguous. The inter- 
pretation urged by the plaintiff may not be the only reason- 
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eble interpretation, but it is a reasonable one. That is all 
plaintiff is required to prove. 
In making this determination, I have given no weight to 
the fact that Liberty, under its policy, paid Champion. 
This opinion shall constitute findings of fact and con- 
clusions of law in accordance with Fed. R. Civ. P. 52(a). 
The parties may submit additional findings. 
Plaintiff shall submit an appropriate judgment in ac- 
cordance with this opinion. 


Dated this Ist day of May, 1975. 


s Gus J. Sotomon 


United States District Judge 
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Memorandum of Solomon, D.J. 
UNITED STATES DISTRICT COURT 


SouTHERN District or New York 


[Same Trrie] 


In my opinion dated May 1, 1975, I decided all issues 
relating to liability. I do not propose to consider these 
issues again. 

I do not believe the issue of damages should require a 
great deal of preparation, and I do not believe that the trial 
on that issue should require more than a day. 

Unless the parties on or prior to July 1, 1975, have stip- 
ulated on the amounts paid by Champion International in 
settlement of the claims which they assert are covered by 
Continental Casualty’s policy, I shall set the issue of dam- 
ages for trial no later than Thursday, August 21, 1975, 
at 9:30 A.M. at the United States Court House in New York 
City. In addition to the amounts paid by Champion Inter- 
national, I shall hear evidence on the reasonableness of 
such payments and the good faith of Champion Interna- 
tional in paying or causing these payments to be made. 

It may be helpful if plaintiff will promptly serve on de- 
fendant carefully prepared requests for admissions. 

[ do not propose to enter an order from which an inter- 
locutory appeal may be taken. 


Dated this 12th day of June, 1975. 


s/ Gus J. Sotomon 
United States District Judge 
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Order of Solomon, D.J. 
UNITED STATES DISTRICT COURT 


SouTHERN District or New YORK 
[Same Tite] 


Under Rule 52 Federal Rules of Civil Procedure, a party 
need not submit findings or object to findings that are ¢ 
tered or move to amend them in order to question the suff 
ciency of the evidence to support such findings or to ques- 
tion the validity of the conclusions. Nevertheless, in m 
opinion dated May Ist, 1975, I said, ‘‘ The parties may sul 
mit additional findings.’’ I made this statement to in\ 
the parties to point out errors or omissions in my wri 
opinion. 

Both the plaintiff and the defendant accepted my invita 
tion and submitted proposed findings. I have read each 
proposal in the light of my opinion, and I find that each one 
is either unnecessary or incorrect. I believe that my opinion 
contains an adequate statement of the relevant facts and 
the reasons for my conclusions. 

My opinion is limited to the issue of liability. When ] 
have decided the damages, I shall make additional findings, 
and based on the findings on both the issues of lability and 
damages, I will enter a judgment 


Dated this 18th day of June, 1975. 


s/ Gus J. SoLtomon 
United States District Judge 
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Notice to Take Deposition Upon Oral Examination 
UNITED STATES DISTR] 'T COURT 
SOUTHERN District or New Yorx 

LSamMe Tit.e] 
Sirs: 


Pease Take Norticr that, pursuant to Rule 30 of the 
Federal Rules of ¢ ivil Procedure, di fendant will take the 
deposition upon oral questions of plaintiff ( hampion Inter- 
national Corporation by its Associate ( sunsel and Assist- 
ant Secretary, Stephen B. Brown. Esq., whose address js 
777 Third Avi nue, New York, New York, at ihe office of 
Hart & Hume, 10 East 40th Stre t, New York, New York, 
on the 24th day of June at 10:00 A. M 


Yo irs ete, 


Hart & Hume 
Attorneys for Defendant 


By: /s/ Cecm, Houuanp, Jr. 


A Member of the Firm 
Office & P. ©. Address 
10 East 40th Street 
New York, New York 10016 
Telephone: (212) 686-0920 


To: 


Kronisu, Lies, SHatnswit, Werner 
& Heii_man, Esas. 
Attorneys for Plaintiff 
1345 Avenue of Americas 


New York, New York 10019 
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Plaintiff’s Motion to Vacate Defendant’s Notice 
to Take Deposition 


UNITED STATES DISTRICT COURT 


SouTHERN District or New York 


[Same Titie] 


S1mRs: 


Purase Take Notice that pursuant to Rule 26(c) of the 
Federal Rules of Civil Procedure, plaintiff Champion In- 
ternational Corporation moves the Court for an order va- 
cating the notice of deposition by defendant’s attorneys on 
June 17, 1975, and directing that such deposition not be 
had, on the grounds, as more particularly appear from the 
affidavit of Seymour Shainswit, Esq. attached hereto, that 
such deposition has not been authorized by the Court, flouts 
outstanding directives of the Court, and that defendant 
has acted in manifest bad faith and in such manner as 
unreasonably to annoy, embarrass and oppress the plaintiff, 
and to prejudice and interfere with the implementation of 
the directives of the Trial Court, which the Honorable Gus 
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Plaintiff’’s Motion to Vacate Defendant’s Notice 
to Take Deposition 


J. Solomon has set forth in the Court’s Memorandum dated 
June 12, 1975. 


Dated: New York, New York 
June 17, 1975 


Yours ete. 


Kronisx, Lies, Suaryswit, 
Werner & HetitmMan 
Attorneys for Plaintiff 


By: /s/ Seymove SHarxswit 


A Member of the Firm 
Office & Postoffice Address 
1345 Avenue of the Americas 
New York, New York 10019 
Tel.: (212) 765-6000 


To: Hart & Hume, Esqs. 
Attorneys for Defendant 
10 East 40th Street 
New York, New York 10016 
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Affidavit of Seymour Shainswit in Support of Motion 


UNITED STATES DISTRICT COURT 


SoutHuern District or New York 
[Same T | 


State of New York  ) 
County cf New York ) as.: 


Seymour Suarnswit, being duly sworn, deposes and 
Says: 


I am a member of the law firm of Kronish, Lieb, Shain- 
swit, Weiner & Hellman, attorneys for the plaintiff herein, 
and I am fully familiar with all of the facts set forth 
herein. I have p-rsonally been in charge of the prosecution 
of this lawsuit from its inception on November 23, 1970. 

I respectfully submit this affidavit in support of the 
sub-joined notice of moti. for judicial relief vacating a 
wholly improper notice to take deposition served by de- 
fendant’s counsel. A copy of this notice to take deposition 
is annexed hereto, marked ‘‘Exhibit A’’. The Court will 
observe that the notice of deposition is undated. The fact 
is that it was just serveu upon our office in the afternoon 
of June 17, 1975. The notice proposes to first initiate the 
deposition of plaintiff, upon oral questions, on June 24, 
1975. 

The Court is already personally familiar with every- 
thing that has transpired in this case since the filing of the 
Court’s opinion on May 1, 1975. The Court has already 
witnessed a persistent effort by defendant to seek to re-try 
issues relating to liability. Upon the heels of this Court’s 
Memorandum of June 12, 1975, in which the Court empha- 
sized that one trial is enough on the issue of liability, and 
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Affidavit of Se ymour Shainswit 


the Court having charted the appropriate procedures to 
effect a disposition, and promptly, of the solitary issue of 
damages, along the lines blueprinted in the Memorandum, 
defendant has now adopted a new gambit to undercut the 
Court’s directives and to bedevil the plaintiff with newly 
conceived oppressive tactics. 

This case is now nearly five years old. In the entire 
history of this litigation, defendant never even initiated a 
notice of deposition. It has always adopted the position 
that once the issue of liability was resolved, there would be 
little, if anything, of a factual nature that would have to 
be explored in further proceedings. Indeed, at the trial 
on the issue of liability it was admitted by defendant that 
the amount of damages exceeded the amount of tne Con- 
tinental Casualty Company's policy. As Court has 
recognized in its Memorandum of June 12, .~75, any trial 
on the issue of damages should not require more than one 
day. 

At this late stage, |] respectfully submit that there is 
absolutely no warrant for defendant’s incredible maneuver 
to first seek to initiate a blanket inquisition of the plaintiff. 
I do not believe that it is necessary, on this motion, to re- 
hearse the obvious: Continental Casualty Company has re- 
sorted to a tactic which merits firm judicial rebuke. 

I respectfully pray that this Court enter an order va 
cating the defendant's tainted notice to take deposition. In 
view of the number of years which have already elapsed, 
during which time Continental Casualty Company could 
have pursued discovery, it is much too late for Cont.nental 
Casualty Company to proceed as if the case had just been 
commenced. 


S SEYMOUR SHAINSWIT 
-onsanestesistustiasinmpassias snecens 


(‘Sworn to June 17. 1975.) 


——— 
———————— 


Exhibi: A Annexed to Affidavit of Seymour S! | inswit 


Notice to Take Deposition Upon Oral Examination 


(As shown herein at page J A168) 
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Affidavit of Jack Hart in Opposition to Motion 


UNITED STATES DISTRICT COURT 


SoutTHEerN Districr or New York 
[Same Tirte] 


State of New York ) 
County of New York ) ss.: 


Jack Hart, being duly sworn, says: 


I am a member of the firm of Hart & Hume, attorneys 
for defendant, and have been in charge of this case from 
the beginning. I make this affidavit in opposition to plain- 
tiff’s motion to vacate defendant’s notice to take deposition 
of plaintiff by its Associate Counsel and Assistant Secre- 
tary, Stephen B. Brown, Esq. on June 24, 1975. 

Mr. Shainswit’s affidavit in support of the motion is an 
outrage—false, misleading and impertinent. We have in 
the past sought to overlook the invective, often of an ad ho- 
minem character, in plaintiff’s previous submissions and 
to confine ourselves to the issues presented. It is obvious, 
now, that the major mistake defendant made in this action 
was to expect that plaintiff’s counsel would act in lawyer- 
like manner. 

The defendant is not requesting any adjournment of 
the date to be set for trial by the Court. (The only request 
we have with respect to the trial date is that it not be set 
during the week of August 11, 1975, the reason being that 
for over twenty years I have not missed an American Bar 
Association Convention and I am planning to attend the 
one in Montreal during the week of August 11, 1975). 
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There is absolutely no way in which the delay in reach- 
ing a disposition of this action can be attributed to the de- 
fendant. We stated from the beginning to the plaintiff’s 
attorneys and to this Court, whenever we appeared before 
it, that we expected that when the plaintiff had collected 
the facts and made them available to us, there would be 
little, if anything, in the way of factual dispute to submit 
to the Court. 

Even before this action was started. in April, 1970, Con- 
tinental requested Liberty Mutual to agree to binding ar- 
bitration to determine the respective coverages of their 
policies so that responsibility, if any, could be determined. 
Since, for all practical] purposes, there would be no appeal 
from an arbitration decision, this case would have been 
disposed of over five years ago. This offer was rejected by 
Liberty Mutual by letter date May 6, 1970 and the reason 
plainly was that since Cham,.on, in relation to Liberty 
Mitual, was essentially a self-insurer, it did not want Lib- 
erty Mutual as a party in any litigation where, as an in- 
surance company, Liberty Mutual, would for itself have to 
urge the construction of the + dlicy which Champion has 
submitted. Of course, for the same reason, Champion did 
not join Liberty Mutual as a party in this case. 

The chronology of this action is as follows: 


The action was instituted in November, 1970 in the Su- 
preme Court of the State of New York demanding recovery 
of $384,304.95. Continental removed it to the Federal Court 
on the ground of diversity. Our answer was served on De- 
cember 28, 1970. 

On February 1, 1971, Continental served interrogatories 
upon Champion. On Webruary 24, 1971, Champion served 
a notice to take the deposition of Jacque Sammet, the then 
president of Continental whose office was in Chicago, II- 
linois and who had no personal knowledge of this case. We 
offered to submit for examination any employees of Con- 
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tinental having knowledge but this was rejected by Cham- 
pion and on March 3, 1971 we served a notice of motion for 
a protective order that others than Mr. Sammet, with direct 
knowledge of the matter, be deposed. Judge Metzner 
granted the protective order under date of May 5, 1971. 

On April 16, 1971, Champion served a request for pro- 
duction of documents by Continental relating to the history 
and form of the umbrella excess policy. 

On May 26, 1971, Champion served its responses to out 
interrogatories, objecting to most. 

On June 16, 1971, Continental served a request for 
production of documents. 

On July 23, 1971, Continental served its responses to 
Champion’s request for production of documents, setting 
forth copies of some documents and objecting to others. 

On September 28, 1971, Champion served its responses 
to Continental’s request for production of documents, ob- 
jecting to most. 

On October 12, 1971, and November 23, 1971, Continental 
moved to compel answers to its interrogatories. Also on 
October 12, 1971, Continental moved for an order overruling 
plaintiff’s objections to our request for production of 
documents. 

On June 14, 1972, pursuant to the suggestion of Cham- 
pion, a stipulation was made between the parties that the 
then pending four motions, which had from time to time 
been adjourned, be withdrawn so that Champion could con- 
tinue with its compilation of data and the parties could 
seek to engage in voluntary discovery. 

Following the stipulation of June 14, 1972, various 
meetings were held between counsel seeking, among other 
things, to agree on a format in which the data being com- 
piled by Champion would be submitted. The data would 
include summaries of information in Liberty Mutual’s claim 
files, of information collected from manufacturers of ve- 
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hicles, and of information contained in Champion’s files. 
The designation of ‘data compilation sheets’’ was given 
to these proposed summaries by Champion’s attorneys. We 
were informed that because Liberty Mutual’s files were in 
considerable disarray, they would have to be ‘*restruc- 
tured’’ in order to prepare the summaries. 

On August 21, 1972, Lawrence D. Bernfeld, Esq., an 
associate in the office of ( ‘hampion’s attorneys, notified Cecil 
Holland of Hart & Hume. Continental’s attorneys, by tele- 
phone, that they were about 35% through ‘‘restructuring’’ 
Liberty Mutual’s files, (Liberty Mutual, we are informed. 
handled the investigation, settlement and payment of claims 
due to alleged delamination of plywood panels). 

On March 3, 1973, Mr. Bernfeld notified Mr. Holland, by 
telephone, that the restructuring of Liberty Mutual’s files 
was almost complete. With respect to the records of 
manufacturers who purchased panels from Champion, Mr. 
Bernfeld suggested that we proceed initially by depositions 
on written questions, reserving the right to have oral depo- 
sitions or other discovery, if deemed necessary. We agreed 
to this procedure and subsequently the testimony of five 
manufacturers was obtained in this manner. 

On September 25, 1973, Mr. Bernfeld advised Mr. Hol- 
land, by telephone, that Mr. Shainswit, the attorney in 
charge for Champion, was of the view that the ‘‘data 
compilation sheets’? were a lawyer’s work product and that 
they would be made available to us only upon our prior 
agreement that such sheets would be admissible upon a 
trial, with only the question of their accuracy being re- 
served. Thus at this point, almost three years after com- 
mencement of the action, plaintiff was refusing to provide 
defendant with a statement of its claim. 

On October 29, 1973, Mr. Bernfeld repeated to Mr. 
Holland by telephone Mr. Shainswit’s position regarding 
‘‘data compilation sheets’? as stated in Mr. Bernfeld’s 
telephone call of September 25, 1973. 
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On a date which I cannot easily locate in our files, I 
attended a meeting with Mr. Shainswit and others in which 
I stated that I did not see how the ‘‘data compilation 
sheets’’, which purportedly summarized the damage claims 
made and paid, could be excluded on a trial since the under- 
lying data was available. I stated that if the data sheets 
contained the information Mr. Shainswit said was on them, 
he could certainly expect that I would not raise any question 
as to their admissibility. However, I stated, that until we 
had an opportunity to examine them and ask such questions 
about them as seemed appropriate, we could not give a 
prior blanket stipulation that we would have no objections. 

On May 17, 1974, there was a meeting of counsel for 
both sides to see if we could agree on the presentation to 
be made to Magistrate Jacobs before whom we were to 
appear on May 30, 1974. At our meeting on May 17, 1974, 
and at our appearance before Magistrate Jacobs, Mr. 
Shainswit said that he was thinking of a ‘‘motion for 
summary judgment’? on the issue of liability. On both 
occasions, I stated that while it would be desirable, if pos- 
sible, to obtain a determination on the issue of liability 
alone, I believed that, in this case, it could not be done 
without submitting the factual data to the Court. Mr. 
Shainswit stated before Magistrate Jacobs that he planned 
to make a ‘‘motion for summary judgment”’ on the issue of 
liability and expected to serve his papers in about a month, 
which would bring us to approximately July 11, 1974. 

On June 13, 1974 we were advised by Mr. Shainswit’s 
office that we were to appear before Judge Pollack on June 
14, 1974, for a ‘‘settlement or disposition’’ conference. This 
date was adjourned to July 2, 1974, because I was out of 
town. 

On June 20, 1974, Mr. Holland wrote to Abner P. Slatt, 
Esq., of Champion’s law firm asking for factual data and 
material (including copies of the ‘‘data compilation sheets’’ 


J A180 


Affidavit of Jack Hart in Opposition to Motion 


which we had still not received) which we felt would be 
needed for a determination of the liability issue. 

On June 25, 1974, Mr. Slatt wrote to Mr. Holland assert- 
ing that the data and material requested in Mr. Holland’s 
letter of June 26, 1974, was not necessary on the issue of 
liabil’ty and suggesting that both sides **postpone further 
discovery until the Court has ruled upon the motion con- 
truing the language of the policies.”’ 

On June 28, 1974, Mr. Holland responded to Mr. Slatt 
repeating our view that the liability issue could not be 
decided without the facts requested in his June 20th letter 
and pointing out that we had been trying to obtain the facts 
for years. 

On July 2, 1974, we appeared before Judge Pollack. 
Judge Pollack rejected Mr. Shainswit’s suggestion that the 
liability issue could be decided without the facets. He di- 
rected that the parties prepare ‘‘agreed and disputed find- 
ings of fact’’ as outlined in his article in the New York 
Law Journal of March 28, 1974. He said that the pur- 
chasers of the panels by Champion did not seem relevant 
but directed there be a full disclosure of Champion’s sales 
records, the claim files. the Liberty Mutual policies and 
the retrospective rating plan (self-insurance) between 
Champion and Liberty Mutual. Judge Pollack scheduled 
another conference for September 27, 1974 at w hich time the 
parties were to have their agreed and disputed findings of 
fact completed. 

On July 10, 1974, Mr. Holland spcke by telephone with 
Messrs. Shainswit and Slatt and was informed that the 
claims files were ready for review by Mr. Holland. Mr. 
Holland arranged to start such review at Mr. Shainswit’s 
office on July 16, 1974. 

Copies of the ‘‘data compilation sheets’’ with respect to 
Liberty Mutual’s files were finally received on July 15, 
1974. ; 


On July 17, 1974, Mr. Holland met with Messrs. Shai 
swit and Slatt at their office. Mr. Shainswit stated that 
Champion was gathering additional information from the 


various manufacturers, utilizing Champion's br: 
agers, that when the information they were gathering had 
been collected, he would prepare schedules and show us the 
information on which the schedules were based, : 
he said, we could ‘‘chart our own course’. As to what 


information was being collected, Mr. Shainswit m ntioned 


only one item, namely, the production dates of damaged 
units. 

On July 17, 18, 22, 23, 25, 26; . 2, 5, 9, 22; and 
septembe 6, and 9, 1974, Mr. Holl i total of som 
forty-four hours examining Li cl; ind 
some Champion invoices at M ] of] 

On September 6, 1974, Mr. Holland, while ; un 
swit’s office, suggested to Messrs. Shainswit and $ t that 


we try to agree on the forms of schedules to be submitted 
to the Court. This suggestion was rejected, 

On September 9, 1974, Champion’s attorneys sent a let 
ter to Judge Pollack, in which, at their request, we joined, 
requesting an adjournment of the conference scheduled for 


September 27, 1974, to on or after October 29, 1974. In 


part, this letter said: 


‘‘Pursuant to Your Honor’s directions we are 
collecting and producing records and data relating 
to the sales of these panels to customers: the us 
of these panels by U.S. Plywood’s customers to 
produce completed products; property damage 
claims arising from the delamination of these pan 
els in completed products; and the investigation, 
settlement and payment of these claims by Liberty 
Mutual Insurance Company on behalf of U.S. Ply- 
wood. This material is being collected and reviewed 
in order to provide a basis for agreed and disputed 
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findings of fact which the parties are now scheduled 
to complete and submit to Your Honor at a confer- 
ence on September 27, 1974. We have been in- 
formed by several of the parties furnishing data to 
us that their review and production of their records 
will not be completed for at least three weeks,”’ 


On September 10, 1974, we received a telephone call 
from Mr. Shainswit’s office advising that the conference 
before Judge Pollack had been adjourned to October 29, 
1974, 

On September 16, 1974, we were advised that the case 
had been re-assigned to Judge Solomon and a conference 
scheduled for September 20, 1974. 

At the conference on September 20, 1974, Judge Solo- 
mon (a) deniea the request of both parties for an adjourn- 
ment to October 29, 1974, although plaintiff stated it still 
was obtaining documentation in support of its claim; (b) 
ruled that the issue of liability would be decided separately 
from the damages; and (c) directed the parties simultane- 
ously to submit briefs on the issue of liability on October 
3, 1974. 

In the brief submitted by Continental on October 3, 
1974, we said at pp. 8-9: 


‘“Continental’s Position 
(a) Regarding the Facts 


Continental’s position from the beginning has 
been that when Champion has completed collecting 
and organizing the controlling facts, there will mos 
likely be little, if any, dispute of fact to submit to 
the Court for adjudication. When Champion insti- 
tuted this action in November, 1970, it was still 
engaged in investigating and adjusting claims aris- 
ing from the alleged delaminations. Accordingly, 
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the complaint demands recovery of $384,304.95 plus 
additional sums which Champion might become ob] 

gated to pay. There will, of course, be no ob} tio! 
on the part of Continental to Chai ipion’s amending 
the amount of its claim at the trial. Early in this 
litigation when certain motions by Continental to 
compel disclosure were pending and certain other 
motions by Champion were also pending, both sides 
agreed to withdraw their motions upon the stipula 
tion that Champion would furnish the facts volur 


tarily 


upon their being collected. Many of the facts 


have been furnished to us. 


After receiving our brief, Champion’s attorneys asked 
us to consent to an amendment of the complaint to alleg 
damages in the amount of $1,612,508.39. We stated to them, 
as we then did in open Court before Judge Solomon, 
we would do so upon the clear understanding that there 
would be no waiver of our right to receive the details ot 
the claim and to complete our review of supporting docu 
ments. 

On October 16, 1974, we appeared for argument befo 
Judge Solomon. (The amendment to the compla 
creasing the amount of alleged damages, was ‘‘so ord red*’ 
on that day by Judge Solomon on the basis of a l 
tion of consent to such amendment.) 

On October 23, 1974, post-argument briefs wer 
mitted to Judge Solomon. 

On May 1, 1975, Judge Solomon rendered his opini 
on the issue of liability. Although Judge Solomon’s May 1, 
1975 opinion stated that ‘‘the parties may s tbmit additional 
findings’? and such proposed findings were submitted 
each side, Judge Solomon declined to make any additional 
findings. Judge Solomon, also, apparently denied our ré 
quest, made in our letter of June 2, 1975, that the parties 
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be directed ‘‘to proceed wit] their efforts to prepare a 
Statement of ‘agreed and disputed findings of fact’ which 
last September they wer planning to do pursuant to Judge 
Pollack’s direction.’’ 

By Memorandum dated June 12. 1975, Judge Solomon 
stated that he would set the issue of damages for trial not 
later than August 21. 1975. 

As above stated, Cont ental does not request an ad- 
Journment of the trial. It is, however, utterly beyond us 
why plaintiff should oppose our deposing Champion to ob- 
tain the facts which will have to be intr: duced on the trial. 
As above set forth, we did not press our interrogatories o1 
notice oral depositions because we wet cooperating in per 
mitting the plaintiff to collect its facts so that whereve1 
possible we could stipulate facts. 

With respect to the instant motion, how can the plain- 
tiff possibly be prejudiced by setting on the record, under 
oath, the facts on which it will r ly on the trial? If this 
is not done before trial, will it not have to be done at the 
trial, taking up time and defeating the vi ry purpose of the 
discovery rules? 

With respect to factual data in posst ssion of the plain- 
tiff which it may contend is irrelevant and therefore not 
admissible, what possible prejudice can result to plaintiff ? 
If on the trial, the Court sustains objections on the ground 
of ir relevancy or otherw ise, the evidence will simply not be 
admitted and no harm will have been done. However, ad- 
missibility will be a question for the Court, not for the at- 
torneys for the litigants. Where possible evidence is avail- 
able, it seems obvious that the interest of the Court and all 
concerned will best be served by informing the defendant 
of its existence and content before trial. If the possible 
evidence is not available, then the plaintiff will not be able 
to produce it upon deposition and it will be fore the Court, 
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not the attorneys, to decide whether or not there are fatal 
omissions to make a case. 
We received today in the mail ‘*plaintiff’s motion to 


vacate defendant’s notice to take deposition’’. We are air- 


mailing this affidavit to the Court on the same day. 


WHEREFORE, it respectfully submitted that plaintiff’s 


motion to vacate defendant’s notice to take the deposition 
of plaintiff’s officer on June 24, 1975, should be denied 


Jack Hart 


(Sworn to J ne 19, 1975.) 
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CHAMPION 


-against 76 Civ. Save 
CES 
& I} TAL CASUALTY COMPANY, 5 et 
Defendant. : 
ic tale ie esa Aika ah star sap a ah aS x 
Before: 
HON > SOLOMON, 
District Judge. 
New York, September 29, 1975; 
9.45 o'clock a. mM. 
(Room 444) 
APPEARANCES: 
¥ NTSH, LIEB, SHAINSWIT, WEINER & HELLMAN, Esqs., 
Attorneys for Plaintiff; 
BY: SEYMOUR SHAINSWIT, Esq., 


MARTIN TEICHKER 


DISTRICT COURT 


DISTRICT OF NEW YORK 


INTERNATIONAL CORPORATION, 


Plaintiff, 


Esq., of Counsel. 


HART & HUME, Esqs., 


Attorneys for Defendant; 


BY: JACK HART, Esq., 
CECIL HOLLAND, Esq., of Counsel. 


f 


y \ 
5 | 
™~ 


ihe 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTH 


2 


10 


1] 


13 


14 


15 


16 


17 


18 


JA 196 


jws 

[HE CLERK: Champion International Corp. 
against Continental Casualty Company. 

MR. SHAINSWIT: Your Honor, the plaintiff is 
ready to present its case on damages. 

MR. HART. The defendant is ready for whatever 


the Court decides we ought to do today. 


iE COURT: Let me make a little statement over 
nere. 
I think what we ought to do is find out why we 
are here and what the parties propose to do 
I wrote this opinion on the case dated May l, 
1975. At that time I was under the impression that the 


only issue to be determined was the issue of liability, 

because I didn't think there was any controversy over the 

issue of damages and I got that not only from the -- maybe 

not from the exact words but from the tone of the trial 

and also from the statements which were made in the briefs. 
Now, there is no question that ‘hese panels 

were sold in small lots tney didn't occur at the same time, 


the sales took place at different times, the amount of the 


damage to each of the vehicles was less than $5000, aad 
that the plaintiff had paid Liberty Mutual in excess of 
$1,609,000. I believe that some of it includes the 

of Liberty Mutual. I don't Anow h Continental i 
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liable for those fees but it really ioesn‘t mane very 
much difference because the limit of the policy is 
$1 million. It's for that reason that I was somewhat 
surpriseu when the issue of damages was raised. 

Now, that is the reason I suggested some time 


later that maybe we could simplify the issues if a request 
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I am not interested or desirous of stopping 
Continental Casualty from fully presenting its case, but 
I really don't intend to retry the issue of liability. 
I think there is enough in this record to enzble the 
Continental Casualty Company to fully present its case to 
the Court of Appeals. I can't see any advantage in 
pursuing the matter of the number of particular incidents 
that occurred. I uess they ran into the thousands. 
t have looked at the proposed findings of fact, 
1 while some of them may have some relevance, I think 


that there is enough in the opinion to give the Court the 


yportunity of decidi the question on the facts of this | 
case. I am not really interested in whether or not 
another judge of this court has come to an posit 
clusion. He is not bound by my opinion and I am not 
bound by his opinion. I have loo} r my opinior 
again, I have read the other opinion, nd Ih | 
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cluded that this is my best judgment. 


But I want to tell you, Mr. Hart, if it will 


give you any comfort, . have been reversed before. So 
the Court of Appeals in their superior wisdom may find th ¢ 
I am wrong. 

I wanted to know why we are here. What is it 


you want to have the plaintiffs establish? 

MR. HART: Your Honor, the concern I have with 
your statement this morning is the difference between 
the Court's recollection and mine. I say that most 
respectfully. Continental Casualty in this case, as the 
record shows, has always come forward and said as soon as 
this case is ready to be presented we will be ready. 

Then we appeared before your Honor and we kept 


saying, as I say now, that we do not believe that the 


plaintiff will trump up any record. We don't believe 
that. We do not believe that their witnesses will tell 
lies. We don't belicve that. But I will remind your 
Honor that at the time we appeared before you and argued 


on the liability issue we pointed out that the facts were 


not in, that Judae Pollack had given an adjournment o° 
time at the request o/ the plaintiff for ic plaintiff t7 
put its facts together, the facts Tu’ Pollack said 
should be presented, and your Hon: aid, my recollection 
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is, that you should find on the “iability issue for the 


plaintiff, whatever words you used, you would seriously 


consider permitting Continental to go up by your certifica- 
tion under the Interlocutory Appeals Act. 
I mention this only because of my recollection. 
THE COURT: I want to tell you something, 


Mr. Hiart. I think you are absolutely right and my 


recollection is identical to yours. 


MR. HART: Thank you, your Honor. So that 
our position 1s sim this: We are dealing here, as far 
as Continental is concerred, with a contract claim. It is 
not a tort claim. We have our policy, the policy is before 
the Court, your Honor has construed > policy on the basis 
of the allegations in the complaint. The allegations 


in the complaint and the amount of the dumages, and I will 
mind vour Honor that when we called attention to the 
fact in our briefs that the plaintiff «~*~ the time we 
appeared before your Honor had an ad damnum of some 
$380,000 in the complaint, that we knew they were claiming 
the higher amount and that we would have no objection, of 


urse, to their increasing the amount 


They then made a motion be? your Honor 
whic. was granted with o'r consent basis, as W 
said explicitly at the time, t! i t wish 
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inference to be drawn from the fact we were consenting 
that we were admitting that was the amount that could be 
proved against this policy under the contract. 

THE COURT: I agree with you completely. 

I remember that. 

MR. HART: Tnank you, your Honor. 

Therefore, after your Honor's opinion came down, 
we went to the: plaintiff te take depositions. I must 
say for myself, with all due deference to my adversary, 
that if the worst you can say about what I was trying to 
do is that my questions were irrelevant, then if they had 
the information what was there to be lost by their giving 
$¢' to: us? Then your Honor would simply exclude it From 
the trial. Now we are here on behalf of the defendant 


with one exception, that the plaintiff is ready to present 


bw 
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case and Continental Casualty is ready on its behalf. 

My concern there, your Honor, is this: In my 
view the best interests of Continental Casualty would be 
ser.ed by a very early judgment in this case so if we are 
so advised we can take an appeal prorpt!y. I have no 
desire to delay that. 

But if, for example, just arquendo, your Honor 

should hold that there is a failure of proof on the par? 


of the plaintiff, then obviously you would not dismiss the 
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case and I wouldn't even dream that you would. You would 


then send us back to do the discovery that we should have 
done. What cou'’d have been lost by it? If the 
plaintiff had the information he should have given it to 
us. If he didn't, all he had to say is "I don't have it 
and I won't give it to you." 
The only thing we do think we ought to have 
iscovery on, in any event, is the question of whether or 


not this plaintiff has recovered or may recover for the 


same losses in cases which I now know more about in the last 


month than i knew a month ago, cases pending in California 


in the Federal Court in Los Angeles. 


The contract is clear and the law is clear that 


since we have an indemnity agreement that if there is a 


recovery for the same losses from other sources then at 


‘least pro tanto there would be a diminution in our liability 


or, if they got it all, that's arguendo again, if it is a 
million-six and they collected a million-six in California 
where they are not limited by any policy amount, because, 
as I understand it, they are suing alleged tort feasors, 
then it would have an effect on our obligation. 


When we asked for the facts about that, Mr 


Shainswit directed his witness, who had the knowleaye, rh 

to answer. I can't understand that. It's a public 
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record out there. I have learned only within the last 
two or three weeks, your Honor, about that case, and I 
of course cannot say what is happening there but I learned 


only within the last two or three weeks that the case is 


pending in Los Angeles before Judge Clinko. t me told = 
THE COURT: Judge who? 
MR. HART: Clinko. 
THE COURT: Not in Federal Court. He is not 


a Federal judge. 

MR. HART: Your Honor, I withdraw what I said 
about the Federal Court. It's a State Court. 

And there were intense discussions of settling 
going on. I happen to know that. I learned it only in 
the last two or three weeks after the plaintiff refused to 
give us any kind of information on it. 


I don't know whether that case has been settled, | 


I don't know whether they will agree that this is the same 
claim that is being made here but that we are entitled to 
know. I simply can't see an argument to the contrary. 


That is the position of Continental here today. 


Summing it up, we believe that the pla oh Ob 
has a contract case. It is not enouch for him to prove 
against us what he t be able to prove actainst tort 
feasors. He has got te come within the coverage of tye 
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contract. If he can do that, if his proof shows it, 

then I don't believe that we are going to say they are phony 
records. We have made that point from the beginning. 

But if the records which they do present do not establish 

a Claim under this policy, then we wili urge upon the Court 
for the Court's determination whether there has been proof 
under this policy and, if not, I am sure the Court will send 
us back for more discovery, in which event, if I am wrong, 
we will waste no time because your Honor will hold for 

the plaintiff, say my objections are not warranted and that 
will ve the end of it. Otherwise we are taking up the 
time of the Court, the plaintiff and the defendant in doing 
what it seems to me should be done in discovery. I don't 
see how it can hurt anybody if it is just irrelevant. 

That, then, is our point. 

THE COURT: I regret very much that I was out 
3000 miles away and I couldn't sit down with you and discuss 
these things. 

I can tell you I was disturbed that two well 
known lawyers were each vilifying each other and accusing 
each other of bad faith constantly. 

I might tell you that September 16th I spoke 
before the Hart office, which is a biq office in Portland, 


on how to practice law, and I mentioned to them if three or 
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vould be lecturing 


on federal trial practice to his firm lI would suggest they 


have their head examined. 


petent offices, particularly on matters of federal 


practice. 


Then I went on primarily for the benefit of 


the youna people and sai 


1, “Don't valify your opponent. 


That is one of the most com- 


Even if he misstates the facts or the law or if he is diffi- 


cult or abusive, it may make you feel better but it won't 


help your case. 


or a letter, 


VO 


ad 
mh 


don't let anyone see it, 


destroy 


u make such a statement in 


te 


a brief 


Perhaps I should have written both of you and 


told you these elementary facts, because I really don't care 


what each of you thinks of the other. 


sense that I 


am sorry to 


I do care in the 


see lawyers make such statements. 


Buc it's not going to help the case, either of your cases. 


here are. 


I would like to find out what the real issues 


I don't think there is any question that if 


you should pay a million 


dollars and they will collect it 


unt, 


from Danning -- and I will tell you something, I know the 
bankruptcy practice out West -- if there is any la} 
Danning will get quite a bit of it. I t cut them 


on fees. 


MR. HART: 


Ly 
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have now learned something about very recently is 
essentially against three defendants and they can each 
respond. One is National Starch, which can respond for 
any amount; the other is Mead Corporation, which can 
respond for any amount; the third is the Glens Falls 
Insurance Company. No bankruptcy is involved here. 

THE COURT: Wait a minute. Under your policy 


obviously if you are required to pay Champion I1.ternational 


you would be subrogated to the righ’. of Champion International 


and, aS a condition, we could require Champion International 
to assian all of its -ight: to the defendant to the extent 
of the amovnt of the payme.it, and I am sure that arrange~ 
ments could be made to v%rmit Continer.tal Casualty to 
prosecute the case either independently or with Champion 
International. 

The thing that concerned me was the problem of 
the individual: losses. If Mr. Jones and Mr. Brown and 
‘ir. Smith and Mr. White each had a loss of $4000 or $4500, 


t think we have got enough in the record to show that these 


were a under $5000 and as you yourself pointed out, you 
have no doubt that when Liberty Mutual paia Mr. Jone 54500 
they weren't just giving the money or falsiiying their 
records but they were doing it on the basis of teir ¢ 


investigation and found out that this 
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bad and they paid it. So I don't see what useful purpose 
is going to be served by interviewing all of those people, 
and I said that the first day I ever met you, and I said, 
"Why are we doing this if it's an issue of law?" 

I regret that maybe Mr. Shainswic was a little 
more difficult than he should have been on the issue of 
depositions. Really, I don't give a damn what Mr. Brown 
would have testified to on his opinion as to liability or 
lack of it. It would have just left me cold. If you 
wanted to waste your money and time you should have been 
able to do it. Because of these personal differences, 
let's not get into a problem of greater proportions than we 
have. 

Are you satisfied that Champion International 


has paid in excess of a million dollars to these'plaintiffs? 


MR. HART: Your Honor, I do not Know. Here is 
the point. Your Honor said, and I agree fully, that it 
would be ridiculous in this case for Continental have 


any idea that it is going to interview hundreds or dozens 
or thousands of claiments. We never had that in mind. 


That is what I meant when I said from the beginnina at 


most likely we would not raise any question about i! 
New your Honor asked do I hav iny doubt 
Liberty Mutual paid out the money ! claimants, and 
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I say to your Honor, with the fullest respect, here I 
represent a client, the only evidence I have that Liberty 
Mutual paid these claimants is the statement of counsel and 
the further statement that the plaintiff here, Champion, 
paid Liberty Mutual certain amounts of money. When I have 
tried simply to get somebody to tell me that the records 
allegedly put together ty Liberty Mutual were put together 
by Liberty Mutual and what they are so that the schedules 


taken from these alleged records could go into evidence, 


there wouldn't be any question about the schedule, then I 
was told, "No, we won't tell you that." 
MR. SHAINSWIT: I don't want him to say that. 
MR. HART: Put on a witness and prove it. 
THE COURT: Wait a minute, Mr. Shainswit. 


I think that what we are having here is the very 
thing that has caused all of our problems over here. 
Let keep our blood pressure down. 


I know more about the problems in this case now 


than I did yesterday. I was in doubt, Mr. Hart, of what 
the problem was. Frankly, I wanted to tell you that I 
was concerned that Continental Casualty didn't want . ut 
up a million-dollar bond or something like that because in 
our local newspapers they have stories cf the great los 
that Continental Casualty has been tex yn malpractice 
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insurance and the dangers of the company, that they had to 
increase their rates two and three hundred per cent or 
else the company was in real danger, and I thought that this 
was the real purpose of this proceeding, to delay the putting 
up of a bond. But apparently that is not true. 

MR. HART: Nothing could be further from the 
truth, your Honor. 

THE COURT: I think Continental is using that 
for the purpose of increasing their premiums on malpractice 


insurance in Oregon and in California, where I saw these 


stctements of the tremendous losses that they were taking 
on this medical malpractice insura 26 

Now, if you will just sit down. Mr. Shainswit, 
and relax and let me find out from Mr. Hart where we are. 

Mr. Hart, you have already seen copies of the 
ledger sheets and you have seen copies of the checks which 
were made payable to Liberty Mutual in payment of these 
claims. I think some of them were in the extent -- one 
was $225,000, one was $100,000, there was one for $43.0, 
and things like that. 

There is no guestion of the authenticity of 
those checks, is there? 

MR. HART: No, sir. 


THE COURT: Do we have ciaims aaents from th 
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Libert il here? Who are these people? 

MR. SHAINSWIT: Mr. Fred Mason is the man who 
was liaison between Libety Mutual and Champion in connection 
with effecting settlement adjustments. He prepared the 
accounting records. 

THE COURT: You can put him on the stand. 

HART: Yes, and I express my most extreme 
objection. 


Here we have been trying to get this for months. 


I will go on. et ut Mr. Mason on and I will conduct 

my examination of Mr. Mason now, but he has been kept from 

us. We ere told he is irrelevant. 
THI URT: Wait a minute. Call Mr. Mason 

here. We will find it what he has. 


FRED G. MASON, called as a witness, being 


first duly sworn, testified as follows: 


THE COUR What is your occupation? 


THE WITNESS: Division claims service manager, 
New York Division. 

THE COURT: Go ahead, Mr. Shainswit. 
DIRECT EXAMINATION 


BY MR. SHAINSWIT: 


Q For Mr. Hart's benef ; r. Mason, will you ¢neak 
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ave no 


problem? 


ve you bee: mp l< by Liberty 


indicate the positions you have held -+ 


iC is that Oing to prove or 
is ise whether he was with the 
lays or 28 years and all the 


Let's get down to business over 


1e calendar year 1970, what was the 


exercising for Liberty 


Division claims service manager. 


vou 


familiar with the arrange- 


plaintiff Champion 


to investigate, adjust 


arising out of delimination 


Yes, I was. 
Will you indicate what those arrancas ere, 
In the early part of 1970, we had determ 
xhausted ir ylicv t ; Plywoo 
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Champi Papers which was in the amount of $100,000. 
At that time I wrot to Mr. Wynne, who was the director 


of insurance for U. S. Plywood-Champion Pipers and advised 
n to place his excess carrier on notic 
Following that we entered into negotiation with 


U. S. Plywood to continue to handle these claims on a 


0 Is that contract arrangement reflected in cais 


communication that I show you dated April 17, 1970? 


A That ' correct. It's from Mr. Wynne to myself. 
THE COURT: 2s Mr. Hart seen this paper? 
MR. HART: I don't know, your Honor. Very 


likely not. 
MR. SHAINSWIT: Very likely yes, because that 
was appended to the response to the interrogatories that 


we served in 1971, your Honor. 


MR. HART: If we had had it marked on a 
deposition I would have known what it is. I don't know. 
When I see it I will be able to tell. ‘ 


MR. SHAINSWIT: Is there any objection to 
receiving this in evidence, Mr. Hart? 

THE COURT: He is entitled ¢t sce it 

(Document handed to Mr. Hart.) 


MR. HART: May I have a iestion on voir dire 
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“ your Honor 
THE COURT: Yes. 

4 VOIR DIRE EXAMINATION 

5 BY MR. HART: 

6 Q Mr. Mason, in this letter which is dated April 
7 17, 1970, the reference at the top of the letter is: 

6 re Continental Vinyl occurrence. 

9 Do you remember that? 
10 A If it's in the letter, yes. 
ll Q Do you see where it says Continental Vinyl 
12 occu ace? 
13 A Yé 
14 Q I ask you, do you have any independent knowledge 
15 that these claims that you were investigating all dealt 
16 with Continental Vinyl panels? 
7 A All the claims that we handled under this con- 
18 | tract arsangement were involving Continental Vinyi pane.s. 
19 | Do you know that of your own knowledge? 
20 A That is what we are told by U. S. Plywood or 
21 I that is what we were told by U. S. Plywood. 
a | MR. HART: Then I object to the letter « I 

] 

23 | object to that part, in any event, that r fers t Lt 
24 Continental vinyl. 
3 | iHE COURT: Objection ruled. 
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(Plaintiff's Exhibit 1 was received in 

evidence.) 

THE COURT: Mr. Hart, I don't know why Mr. 
Shainswit is putting on this evidence. 

If you will keep still, Mr. Shainswit, I will 
tell you something about your ow1 pleading you don't see 
to know. He admitted that was the arrangement in the 

answers to the interrogatories. 

Why are you putting cr. this evidence and just 
gettinc yourself in trouble about something that he has 
already admitted? 

MR. HART: We have not admitted they were 
Continental Vinyl panels. 

THE COURT: You have admitted there was this 
15 per cent arrangement over here, and You have done that 
at least half a dozen times. 

MR. HART: Jf your Honor is saying we admitted 

i 15 per cent was the arrangement and that we agreed that is 
HI a reasonable figure, the answer is yes, we did. 

| THE COURT: Sit down, both of you. 

Did you have people under you going out 
examining the claims made by various clail ts under the 
policy? 


THE WITNESS: Yes, we did. We had both our 
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own people, our own employees and also employees of people 


who would appraise damage. 


MR. HART: I respectfully object to your Honor's 


question, particularly the part that says "under the policy". 


THE COURT: You can have an objection to every- 


} 


| 
| 


thing I say, Mr. Hart, but I am going to bring it out anyway.| 


-So you don't have to make any more objections. I have 


given you a running objection. 
MR. HART: Thank you. 
BY THE COURT: 

Q Were the examinations made for the specific 
companies to whom vinyl or laminations were sold? 

A We created individual manufacturers files such 
as Cobra. Then these individual claims under the manu- 
facturers were reported to us and we inspected the 
individual units of that manufacturer either by using our 
own emp.oyees or hiring people to appraise the damage 
for us. 

Q Have you got the records of those sheets for 


each manufacturers? 


A Yes. 
THE COURT: Could you produce those: 
MR. SHAINSWIT: Yes, your lionor. 
If your Honor please, may I make a suggestion 
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2 | with Mr. Hart's approval? There has been reference to 
| 
3 ! data compilation sheets that have been prepared which 
4 conceJedly accurately summarize the contents of the Liberty 
5 || Mutual file. I believe after these files are identified 
ae that we can receive into evidence as part of <he record 
7 | the data compilation sheets srved on Mr. Hart so that we 
8 | can have that at least reflecting the settlements in the 
9 files, and so on, so that we don't have to leave with the | 
10 Court 20 or 30 bound folders. | 
ll THE COURT: I just wanted to see how these | 
12 || individual adjustments were made and to show them to Mr. 
| 13 | Hart so that he can determine for himself whether it would 
14 | satisfy his objection. | 
15 I notice that there is these Cobra Industries | 
16 || that were paid $361,000. Do you have those files here? | 
7 || MR. SHAINSWIT: Yes, Your Honor. 
18 Q Do you have tne individual files of the sane 
19 | there? 
2 } A Yes. | 
21 THE COURT: Would you show them to cour el, | 
22 Mr. Hart. | 
23 (Documents handed to Mr. Hert.) | 
2A MR. HART: May I ask a question? ; 
yy) THE COURT: Surely. 
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VOIR DI EXAMINATION 
BY MR. HART: 
Q Mr. Mason, with respect to these varivuus 


compilations, were they all prepared by the same person? 


A - don't quite understand your question. 
If you are referring to what you have in your hand, that 
iS a compilation. Mr. Foster and assistants working with 


Mr. Foster prepared those, just combined files together 


for your convenience or for everyone's convenience. 


@) W is } er 

A He 1S now a New York Division claims service 
manager, same title as I have. 

Q And with respect to any of these where Mr. 
Foster's name might not appear, would that be s mebody in 


your employ, Libert Mutual's employ? 


A I don' understand your question. 
) I turn pag: at random and I see a letter signed 
by Crawford & Company, bert L. Krier, adjuster in charge. 


What is that? 


A That is a man whom we hired to 
to determine the fact that the damages did o i t 
trailers in question. lig was hired t i] es 


only. 
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reported to you? 


| A They reported -- in that matter, they reported 


to Mr. Lennon, who was then the claims manager in South 


Indiana. 


Bend, 


Q Was Mr. Lennon employed by Liberty Mutual? 


A Liberty Mutual claim's office in South Bend, 


Indian. 


Q The information, then, in many cases was 


submitted to Liberty Mutual by independent adjusters hired 


for the purpose? 


2 | A We do not use independent adjusters to adjust 
” | claims. We use independents to inspect and appraise 

14 | damage to, such as this one, a house trailer, and we rely 
15 upon their information transmitted back to us and we make 
16 the adjustments. 

7 | Q That was the general manner in which these 

18 claims -- 

19 1 A It was the final manner in all of our claims, 
2 | yes. 

2) Q The information contained in these files «ith 
2 respect to each one is all the information that you hve 
3 available with respect to that claim, each claim? 

24 A Yes, they are the files. 

re) MR. HART: Your Honor, on behalf of Continenta!, 
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we have n» objection to the admissibility of these records 
but we do not concede anything more than that we have no 
objection to their being admitted. 

THE COURT: I don't understand. Do you want 
testimony of these adjusters to come into court and say, 
"TI examined the loss and I saw that it would cost $3222" 
or some other figure, "to repair this damage and that I so 
notified Liberty Mutual and Liberty Mutual authorized the 
payment of a check in that amount"? 

Then do you also want someone from Champion 


International to say that "The X Company called us and said 


that their lamination was bad as a result of this material 
which we purchased and, therefore, we referred it to Liberty | 
Mutual for an investigation"? 

Is that what you want? 

MR. HART: No, sir, not at all. 

THE COURT: I don't know what you want. That 


is the problem. 


MR. HART: Your Honor, I repeat, we are dealing 
with a policy. The policy has a policy period. I do 
not know at this moment what sigiificance the plainti:* and 
the Court places on the allegation that ali of these 
deliminations related to vinyl pane! purchased from 
Continental Vinyl in California. annot make it out, 
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that is, I cannot make out the significance attached to it 
by tie plaintiff and by the Court, and I have been trying 
to find out. If it is significant, then I, for example, 
would like somebody to say so who has knowledge. IE it is 
not, then it's immaterial. 

THE COURT: Mr. Hart, will you tell me that 
over again in plaint simple language? I don't know what 
you are talking about. 

MR. HART: The allegations by the plaintiff 
and the statement in yor Honor's opinion says that all of 


these laminated ..- “ss were panels purchased by Champion 


from Continental ‘ _nyi. 
THE COURT: From Continental Vinyl? 
MR. HART: Yes, sir. 
THE COURT: Is that the manufacturer? 
MR. HART: Yes, S325 


THE COURT: Do you deny that? 

MR. HART: I don't admit it I just would 
like -- I have not been able in the deposition to get some- 
body to say this is true, and I right now cannot say it 
and if it's material I believe it has not heen esta sh 

THE COURT: You want to know whether these 
panels were purchased from Continental] 


MR. HART: Yes, sir. 
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E COURT: And, if so, when? 
MR. HART: Yes, sir. 
THE COURT: Can you furnish that information 
to him. 
MR. SHAINSWIT: It was conceded by him, your 
Honor, on the trial on liability. 
THE COURT: When? 


MR. SHAINSWIT: Puring the period 1969 and 


1970. He says tiiat in his own brief so we didn't have 
any occasion to go into that question. That is not in 
dispute. What we are proposing to do on this hearing on 


damages, Mr. Hart had said, in response to the request 
for admission, that it was irrelevant for purpose of this 
hearing to go into the question as to whether Continental 
was the sole source. Therefore, he was not going to 
admit it because he said he was taking an appeal from the 
issue on liability and the operative facts reflected in 
your opinion. 

I don't see how Mr. Hart at this hearing has 


the right, with all due respect, to start questioning in 


connection with the issue that he himself said was ir-ele- 
vant for purposes of this hearing. He ok the posic 
at the trial on liability in his brief, your Honor, th 
the panels were sold by Champion t + he 1ufacturer ir 
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relatively small lots as they were required and either | 
were shipped from stocks maintained at Champion's various 


branches throughout the country or were shipped directly | 
from Continental Vinyl upon directions from Champion. 

He took the position at the trial on liability 
he was basing it on the fact that irrespective of whatever 
the urce of these panels was, that the damace to each 
vehicle was a separate occurrence. 

That was the issue that he tried on that ques- 
tion and no other issue, your Honor. 

Your Honor indicated for purposes of this hear- 


ing, since Mr. Iiart was questioning the payments that were 


made, we presented the checks. In response to our request 


for admission, he said that he wasn't prepared to concede 


the accuracy of the accounting records that we supplied 
to him. That's why Mr. Mason is here to satisfy him on 
that poir.'’ | 

I am prepared, with all due respect, to present 
our cas. on damages in cc nformity with the Court's direction, 
It may simplify matters if we go alona I give Mr. Hart 
free license to interrupt me and to concede a partic r 
subject that we are going into so we don‘: ive *9 go into 
at. 

MR. HART: We asked t! tions on the 
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deposition of Mr. Brown, and Mr. Shainswit told him not to 
answer the questions. 

THE COURT: Who is Mr. Brown? 


MR. HART: He was their witness that we deposed. 


Why did tiey keep it from us? If it's so -- 
that is my whole point, your Ho%*or. We are conducting 
discovery here. 

THE COURT: You are not going to discover. 

I want to say that this is a surprise to me, that at this 

late stage you are questioning that the cause arose from 

vinyl panels pure’. se by Champion International during the 
policy period. Th is is something that I never knew was 
in issue. If it is in issue, I think we ought to know 
about it. Is it in issue? 

MR. HART: Sure, your Honor. It has never been 
established. We asked questions about it and could not 
get the answers to it. If it's significant, and the 
plaintiff seems to say it is and the Court's opinion says 


it is, all we want is for them to say So. 


THE COURT: Can Mr. Brown testify to those 
things, do you know? Is he in a position -- 
A VOICE: Based on my informat n I 
conversation with various U. S. Plywood managers. 
l) 
| 
THE COURT: What else did you want to know, 
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Mr. Hart? I want to get all these things because I will 
send it to a Master and if Mr. Shainswit proves it I 

will asssess attorney's costs for each thing he proves. 


Mr. Hart, there is no use arguing with me and I 


don't want you .o interrupt me constantly. I am asking 
you a simple question. You tell me what you want them 
tc prove here and I am going to send it out to a Master 


to make that determination and I am also going to tell you 
that if, as a result of that proof, I find that your action 
was unreasonable, I am going to assess your company, 


regardless of the outcome of the case, with attorney fees 


and costs and expenses. 
MR. HART: Your Honor has a right if we have 
been unreasonable. I say to your Honor, however, on this 


or* point, that I asked those questions on the discovery 
and they refused to answer them. 

THE COURT: Mr. Hart, will you tell me iust 
once again. I am going to get one of the leading lawyers 
in New York to take this. tT am going to ask each of you 
to pay half and then if I decide later that it's your 
fault, I am going to assess your costs. So you teil me 
what you want the plaintiffs to prove. 

MR. HART: Your Honor, I thir it is only ‘air 


if we aive somebody a hard time we should not be giving 
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your Ho! re would be SO, but it 15 not sO 

4: Mr. Hart, you have made your state~ 
ment. I am just tellina you that regardless ot the 
outcome of the case I am going to assess your company with 


costs and ° rney fees and expenses if I find that this 


was an unre: nable act. 


MR. HART: I say that if it 1S siqnificant to 
this case, if yo ynnor holds it 15 sianificant that the 
source of the lan™ rte panels was Continental Vinyl and 
not some other & >, that we are entitled to have that 


7 
+ 
>) 


fact establish yn other hand, if your nonor 


holds that t! ‘ ee of the defective nanels, that 1S, the 
lace they wr‘ ‘-hased by Champion, is not material to 
this case, th that 1 has no place 1n the case. 


RT: What else do you want him to prove? 


You ju Ll me cause I want to know what to aive to 


MR. HART: I . we would like to have it 


established when these purchases were made, and apropos 


THE COURT: The purchases we? 2a om the 


suppliers? 


&S B&B 


Rg 6 


Dr 
qws Mason - direct JA R25 31 


Here again if your Honor should hold that that 
issue is not material to the determination of the case, 
-hen of course we do not have to hav the information. 

THE COURT: If the purchases were made in 1861, 
obviously they wouldn't be covered by the policy. It would 
have to be during the policy period. 

MR. HART: That is for the Court to decide. 

The relevancy of our inquiry depends on the holding by the 
Court. 

THE COURT: Go ahead. 

MR. HART: Then we would like to know when were 
the sales made by Champion to the manufacturers of these 
allegedly defective panels. 

THE COURT: When were the sales made to the 
manufacturers? 

MR. HART: By Champion -- the manufacturers of 
the vehicles by Champion. 

THE COURT: When were the sales made to the 
manufacturers of the vehicles? 


MR. HART: Yes, sir, by Champion. 


Here again if your Honcr should hold that those 
facts are not material, then of course wi n't ive +o 
have that information. If they are material, then we 


would like to have the information. 


OR § COURIH 
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We would like to have the dates of manufacture 
of the vehicles by the manufacturers, and here -- 

THE COURT: That is the manufacturers of the 
vehicles? 

MR. RT: Yes, sir. Here, your Honor, we 
have some and if they are going to rely only on those 
vehicles concerning which we have statements under oath 
from certain manufacturers, then we will accept them. 

They don't have to prove that, we will accept a sworn state- 
ment which we took instead «of going through pecsonal 
deposition. With respect to those wh .e¢ there is not 

sworn testimony by the manufacturer of the vehicles, then 

the alleaed dates of production by those manufacturers should 
be established. 

Here again, it depends on whether or not the 
Court holds that the date of manufacture of the vehicle is 
material to the determination of the damages in this case. 
If the Court should hold that it is not, then of course 
we would not need that information. 


Then we would like to know when it is claimed 


these delaminations took place. Here I will say tw 
things: 

One, we are of course not asking that such a 
date be fixed with any kind of serious precision. We wi. l 


to 
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take an approximate date and I will call the Court's 


attention to the following point which indicates the import- 


ance of what we are saying here. 


A number, a considerable number, of checks 


paid in settlement by Liberty Mutual on behalf of Champion 


were drawn and paid after the expiration of the policy 


period. Now, obviously we admit that the date that the 


check was drawn does not necessarily call into question the 


= 


date when the accident happened or the occurrence took 
place which establishes the liability, but it does indicate 
to us that somebo should tell us that those checks that 


were paid after our po 
vehicles, the damages 


period. 


Here aqaln, 


is immaterial when the 


within or without the 


would not need that 


Then, your 


licy 


delaminations took place, 


policy 


Honor, 


if your 


period, 


information. 


apart from that, 


lionor should 


period referred to damaced 


having taken place during the policy 


hold that it 


whether 


then of course we 


all the information we want ton the question of delamin- 


ation now, when your Honor made a statement earlie: jard- 
ing Continental's right to subrogation in the event “h* 
there was ‘a recovery in California, 11) accept y¢ 
Honor's statement and if that ca ehow made part « 
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- | whatever this decision is here, it will be satisfactory 
3 | to Continental Casualty Company. 
4 THE COURT: All right. I don't recall whether, 
5 1 the source of this material was all from Continental Vinyl. 
6 | Is that true or was it some place else? 
7 MR. SHAINSWIT: It 1s true, your Honor. bt 
8 | all came trom one common source, Contirental Vinyl. 
8 l THE COURT: And you are in a position to prove 
” | that? 
11 MR. SHAINSWIT: If we have to, your Honor, yes. 
12 I want to say -- 
13 ! THE COURT: I don't care what you want to say. 
14 | I am going to find out later -- I will take a look at the 
15 record, take a look at the admissions that were made. 
16 If I find this is an unreasonable request at this time you 
7 have nothing to worry about because you are going to get 
18 attorney ‘s fees and costs. 
19 | MR. SHAINSWIT: May I say one sentence, Jude? | 
I | 
20 | I promise only one sentence. 
21 | THE COURT: Okay. 
ed ! MP.. SHAINSWIT: In connection with the Sition 


that Hart & Hume took in response to our request for 
> 


admission, the affidavit of Cecil 


at page 9, he urged upon the Court that it was 


partner, 
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irrelevant. to this hearing on damages to go into the 
question of the source of the panels, whether they were 


Continental Vinyl or any other source, and I think that in 


view of that statement, your Honor there can be no question | 


that there is absolutely no justification for prolonging 
these proceedings by going into a subject that defense 
counsel themselves maintained was outside of 1t scope of 
the hearing on damages. We are not here to retry tne 
issue of liability. 
THE COURT: I know that, Mr. Shainswit. 
We are here to try the issue of damages. Now, I don't 
know what difference it makes if you bought everything from 
Continental or you didn't buy it from Continental, but 
apparently that is bothering Mr. Hart, and, therefore, if 
he is making a claim that it is different, the liability 
C mace is different, then that will have to be established. 
MR. HART: Your Honor, just the opposite. 
I do not make such a claim. I would believe that it does 
not make a difference myself, but i have said, and this is 
our only point, the plaintiff keeps pressing that point, 


your Honor made a statement about it in your opinion, and 


from his statement and your Honor's opini it has come 
through to me that you might reaqard it as being material. 


THE COURT: I don't think it makes any aiffer= 
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- ence at all, but you have been pressing this and I thought 
3 ! it means something to you. 
4 | MR. HART: Only if your your Honor holds it 
i 
5 | is material. I. don't. think it is. But if your Honor 
6 } says it is, then I would liek to have it established. 
7 || MR. SHAINSWIT: With all due respect -- 
8 | THE COURT: I think it ought to be established 
9 and I will tell you why, because if this is one occurrence 
| 
10 | then I think that t! fact that it comes from cne source 
i 
ll | would be important and therefore I think from that point of 
12 | view it is important and you had better put on your proof. 
13 | I thought there wasn't any controversy about it before. 
! 
I MR. SHAINSWIT: I didn't think there was any 
15 | such question either. 
16 To make one thing clear on the record, I was 
17 | not in any way maintaining that that is part of any evidence 
i 
18 l or proof that plaintiff intended to offer on the question 
19 | of damages. We stood on the record that was already 
20 | made on liability. We were addressing ourselves to 
21 | damages. We were not preparing or presenting any idence 
2 | on that subject on damages, and we are willing to st 1 or 
aa the record that has been made. 
2A THE COURT: I don't know what the purpose of 
ee this thing is now. Are you going back to the question 
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of liability 

A No, Sir. We have, as I say, an action on a 
contract. We have @ policy. Your Honor in your opinion) 


made reference to the fact that all of this was bought from 
Continental Vinyl. The plaintiff has pressed it. 

I state to the Court I myself don't see any great relevancy 
about it. 

THE COURT: How much would it take you to bring 
in the evidence that all of it was bought from Continental] 
Vinyl? 

MR. SHAINSWIT: We have the evidence already 
in Cartons that are being utilized in another litigation. 
They have already been made available to defense counsel 
last year. I assume that we can get these cartons back 
within about a week or two weeks. 

THE COURT: Where are they -- in California? 

MR. SHAINSWIT: They are in California in the 
possession of California counsel. 

MR. HART: Of course, I don’t mean to cross- 
examine witnesses and make a big deal of it, but if the 


plaintiff says it's material and the Court believes it's 


material, somebody ought to establish it. That's alz 
It ought to be very easy to establish. We are not going 
to raise any question about authen . »£ documents, and 
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so on, as liong as somebody knows. 

THE COURT: I am willing to say this: 

If you will stipulate that that has nothing to 
do with the liability of the company but merely on the 
question of damages as to whether it's one occurrence OF 
many occurrences -- no -- on the amount of damages 
Continental Casualty is liable for, then I will rule it is 
not necessary. But if you are going to then contend in 
the Court of Appeals that by reason of the fact that this 
vinyl was purchased from other comes, that that would go to 
the question of whether there was one occurrence or many 
occurrences, I am going to say that they had better produce 
that evidencs 

MR. HART: Your Honor, I would not expect to 
contend that the source of the purchase of panel by 
Champion has any materiality to the question of whether 
there was one or more than one occurrence. I would not 
so contend. 

I also, therefo ., as a corollary, believe 
that it's immaterial that they bought it fr Contin 
Vinyl, but I believe that it's so easy to establish ai 
on the deposition we asked them to establish it, that 


are taking up so much time over a reails simple Ling 


which I would probably concede promptiy upon somebody coming 
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in with 


THE COURT: I 


earlier, Mr. 


discussion before. 


I will rule that 


Now two. 


manufacturers of 


same cateacory as 


Honor so holds, 


THE COURT: 


relevancy in the 


made before the 


the Court micht 


with that. In 


THE 
If you disagree, 


Now, 


to the manufacturers of 


MR. 


SOUT 


Hart, 
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evidence. 


so we could have 


number one 1S 


Champion? 


number one? 


then we don't need 
I wanted to 
issue ot whether t 


Slicy period? 


Under the circumstances, 


rs I believe so, 
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am sorry that I wasn't here 


had this kind of a 


not necessary. 


your Honor. 
that information. 
there any 


know, is 


hese purchases were 


therefore, 


When were the purchases made by the 


Doesn't that come into the 


If your 


HART : Not in my opinion, but obviously 


disacree with that, plaintiff might disagee 


our view of the ca 


What about 


SHAINSWIT: It is not 


COURT: 


let's hear it. 


number three. 


SHAINSWIT: Your 
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material. 
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of clarification, there seems to be an ambiguity. Could 
your Honor please repeat the second subject? 
THE COURT: The second one? 
i) MR. SHAINSWIT: Yes, sir. 
THE COURT: When were the purchases made from 
the manufacturers by Champion, in other words, when did 
Champion make the purchases -- 

MR. SHAINSWIT: Of the vinyl? 

THE COURT: Yes. 

MR. IAINWIT: In our view of the case, it is 

not material. 
URT: Now the third one is, when did 
Champion make the sales to the manufacturers o the vehicles? 
That is your third point, isn't it, Mr. Hart? 
MR. HART: 

THE COURT: Is it the point that it should have 

been 1m during the policy period? 

MR. HART: Your Honor, I do not believe so myself. 
| There is one case in the Fifth Circuit where the statement 
made by the Court was clearly unnecessary to the de sion 
made by the Court, but the Court referred to the nun 
sales, apparently equating the number o! les with t 


number of “occurrences . 


fad 
i 
b 


| I think the word just sli} in, bu 
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of the fact ere is that Fifth Circuit case, then if your 
Honor holds that that 15 material -- 

THE COURT: Let me see my opinion. Let me 
get my opinion out. I will have to read it. 

Mr. Hart, I think you know how meticulous I 
tried to be in preserving your right to show how this case 


arose, that it was, (fo! example, Champion sells construction 


materials, among other things. In 1969 and 1970, Champion 
bought a larg: number of vinyl-covered plywood panels from 
Continental Vinyl Pr ts. Champion then sold the 


products to many manufacturers who installed them in the 
interiors of houseboats, house trailers, motor homes. 
there is a note, in order to be sure you 
were adequately protected I had that statement, the panels 


+ -— 


were usually sold 1! ll lots as required by the produc- 


tion schedules of the purchasing manufacturers. For 

examp l¢ Cobra Industries, Inc. received 105 shipments 

of panels from January, 1969, to March, 1970. Cobra 

manufactured 224 of th tamaged vehicles from April 1, 1969, 

to November 19,1969. Nauta-Line manufactured 260 of 

the damaged houseboats -om April 3, 1969, to June . 1970. 
I did this so there wouldn't ly mista} 

about your position and your cont Y t was any 


occurrences rather than one occ 
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ne - 
mason - 


appreciate that, your I!onor, ane 


believe, with all deference, with the 


he plaintiff, a number of which 


Wwe 
we 


With respect to Nauta-Line and Cobra, we had 
sworn statements fror ind, as I 1 arlier, we 
accept them. 

OURT: I think I t that from your brief: 
, : e were making arguments, we were 
submittir briefs, irse, your llonor. Now you také 
the question of t } r of sales made during the polic 
period. I inion, ic I submit with deference, 
it 1s immat 

7 ] >, too, but the question is, 
it may make iffer e if there were sales made aft 

e policy period and if you are contending that the proc 
of damac is uncertain hec ( ey have not establishec 
wit! ecificity ar cularity that all of these sal 
were made during the lic rioc, I think that should 
be raised now, they } } bmit some evi 

What is your point? Is that 

MR. HART Ply because 
what your Honor has saic. } 
defencant in this cas tl tim ine] 
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2 purct 7 f pion, the + re wher they were sold hy 
3 Shampion, the tim en they were put into the vehicles, all 
4 of those thincs are immatcrial to tl} feterminaticn of 
5 liability here. r "onor 1greed th us on 
6 that. 
r r rs grime 7 7 — - 3 7 
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9 an APPA P re ceo, hic P . + ~ .firr our contentior 
+} . ; - r } ot r , recmuect ic immaterial. 

10 . i 4 2 4 i | 

+ ; r 4 r lonor oO holes we ill ¢ 

12 nm, I don't er t t} nformationr. I helieve tl! 

13 your Honor' ] t stat Ss09 ut the conclusior 
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n 


Hm COURT: Rave you yot those here? 


' 


wR. SHAINSWIT: No, your lonor. % are dealing 


with 26 manufacturers, various branch managers, anc we are 


dealing with hundreds of documents, separate invoices. 


It is absolutely incredible. 


. COT Ar sofas 27 eC . Fs » 4 : 
THe RT: Are you now contencing it i: 
, ide 
material r not terial: 
Ty he) ‘+ rere T ; . ~ r. 
iN. SHAI*S\ La 1t is not ft aterial. 


ge Pollack one of 


4 
w 
A 
" 
@ 
c 
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ow 
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the things he instructed us to jet was the number of sales 
ana when they were made. fyven then I don't know whether 
it's material or not until the Court decides whether it's 
material or not, hut to say that this is cominag up sudcenly 


1s though I just thought of it 1s certainly not true. 


that we not go into these attacks against each other and 


the inferences that he 1} making in his statements con- 


stitute a reflection upon you. If we just forget al! 
these other things and try to determine the fact it 
reaqard to that, I think we will get al muct etter 
That goes for you, too, . Shainswit. 
MR. SHAINSWIT: tr £0) - n e that, 
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there is n ccasion to even consicer 


tre entire record -- 


THE COURT: Why are you taking ten minutes to 


5 tell me that? 


6 MR. SHAINSWIT: I logize. 
-” THE COmTRT r + ‘ 7 Si of th he you say, that 
‘ aris : Y 


to the manufacturers 


. , 
of the vehicles f the purposes of damages is immateri2-, 
f > vehic fo. the pu! 


10 I am going to say it is not necessary for you to produce 


ll that and I am going t iy that 1 and Mr. Hart agree. 
12 Is that clear? 
ao —— a ewe we helic 6 


13 its « : r ’ iz. i v ] 1é 


14 immaterial. 


arr AT? T Vawr Hor yr ' ctatamont is 
15 r nor tat nt 
16 correct. 
17 "7 t t takes care of 3 Now we 
i 
A +? oc hear these vel cles were 


18 ar ming to go to 4, 


19 manufacture by the r ufacturers the vel 


your "Wonor, we believe 


not know how your JFonor 


that that is immaterial. We do 

would rule on 
the plaintiff relies on ° 
holds that it is material, 


iaterial, then that has to be est 
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delaminations take place, in or outside the policy period? 


. a TY ay VW rw 7 > 
Do I state the question properly, Mr. Nart: 


MR. BART: Yes, 


THE COURT: Do yo hink 


apm. 5 ee 
BR. HART: , ! 


position, your Honor. 


TYL COURT: wh 


place, within or without. 


Honor. The auestion is one 


as a legal qucs 


the coverage ance the liahbil 
THE COURT: In 


position that if defective 


and that the Cclaminations 


av 


I eisagree with 


1@) 
ws 


other words 


ie 


Aidn't take place until after 


1 


mh = te 
Prats 


as long as the unit was manufactured 


it's material? 


lelaminations 


correct, 


within the policy 


period utilizing tne eefective panels. 


I submit is a question of 


mine. 


aw that 


your 


construction 
on from the point of view of 


ity for damages. 


is the crux of 


dé. 


that, your 


of the policy 


take 


Aetermining 


is it your 


1! - 
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tut it appears to me to he inconsistent with what he said 


a moment aco, namely, that the time of manufacture of the 


vehicle is inmaterial. Ne just said that anc your Honor 
had us Loth say yes, we believe it is inmatcrial. Now he 


says it is the crux of his position. 


MR. SHAIMS* 1 O, Slr 

THE COURT: We are talking akout 5. 

MR. KART Ye 

THE COURT: When die the delaminations take 
place. 

i: HART Right. Te say it is the crux of 
our position. Then your Honor addressed Mr. Shainswit 


and Mr. Shainswit said the only thing that ma*tered is the 


date, as 7? followec him, the date when the vehicles were 


manufacturée Dut a moment ago he said the date when 
the vehicles were manufactured is inmaterial. So 


obviously he will take whatever position he takes, ‘Sut 


right now it appears to he inconsistent. 
2. SHRI Mr. Hart, I thought I made my 


position clear that on the anestion of camages it is not 


necessary for the plaintiff as part of its case to tab- 
lish the specific date on which any particular nanuf cturec 
unit was completec. T am not here retrying liabiiit 

or Cefinition Of en occurrence. ht that out 
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in connection with the proposec acditional findings. 


Your i:onor has taken a position that your opinion 
adequately summarizee the position of your findings on 
liability. I adhere to that. 

I am here in conformity with your Nonor's 
directive. Otherwise, what “r. Vart would he proposing 
is on the issuc of damages we woulc he fraqmentizing the 
occurrence, the sinale occurrence, and havine separate 
hearinus with resnect to each vehicle to determine whether 
a process of delamination commencec, at what point it 


proyressec so it hLecame visible to claimant. ve are 


dealing with recreational vehicles that are put in 


storage. If we have all those issues, 1400 trials. 
THF COURT: I con't see your point, lr. Hart. 


Would you mind cxnplainins it to me? 


MR. HART: The position of the defenceant here, 


your fonor, is that an occurrence is an ‘event anc not a 


proximate cause of an event. That is our position. 
Your Honor disaqrecd with that. We respect- 
fully recognize that. So that means our position, 


namely, that an occurrence or an act is the event whi 


is the damage for which the policy must respond, then the 
time when the event occurrcé which constitutes the can 
is the crux of the case from our | F View, ana if 1 


| 
} 
| 


tr 


zs & 8 B 


Gws 1aS 
may, your IT, 


you weren't guite sure yourself that 


covered by the policy but that since we 


you are going to accept 
we do 
comes within the 


e 


The question is when @i 


statement of the 


cause, 


in your opinion you saiée 


admit it. Ye hel 


which I say resp 
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that, in 


this sort of thing 15s 


oY 


ave admitted it 
its 

what occurred 
coveriuge of the 


policy. 
for which 
correct 
ane that proximate 


tfullv we coulée not find a 


definition of your inion, is the test, well, then, 
whatever conclusion follows from that will follow. But 


if the 


event itself, 


re say, constitutes the occurrence, 


then the time when the nt took place is crucial to our 
riew of the case. 

THE COURT That is what I thought. You are 
not tryina the cuestion of damages you are retrving the 
question of liability ain, ana if that was crucial to 
your case, you shoulé€ have presented this thi ssuF f 
liability anc not on the issue of damages, which 1s *h¢ 
sole issue that we are here dceterminina 

The aucstion of the ecate which lelamin- 
ations took place, in mv vicw of liability, 
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there was no question about 


thoucht 


within the policy period, and that 


the discussion or in the briefs, an 
question. 

So now under those 
damages, I am going t hold that 
date of the Ccelamination 

MR. HART: I most respec 


tion of what was raised hefore your 
your Honor's recollection. 

THE COURT: It is perfec 
will speak for itself. 

MR. HAL? On the other 
things took place outside of thr 


does not ao to determining what 


MrT? COmIPT. 


Nart, 


made tha 


and I think I 


durina the policy perioc, even if t 
not occur until after the policy 


wasn't raised 


circumstances 


uncer my t 


the 


: yA 
period, 
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it, that these were 


either in 


aq I have decided that 


the issue of 


on 


necessary, the 


Sav recollec- 


my 


Wonor is @ifferent from 


if some of these 


then if that 


orv of the case, 


occurrence took place 
he eelaminations 


did 


it would he covered. 


That was the theory upon which I decided the case. 

MR. HART: Your YWonor has written your inion. 
We have hae difficulty Ourselves in i h 
the cccurrence in your I/fonor's 

TUM COURT: I there els ther Tv 
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it is no loncer necessary for them to set out each check 
that was issued to a particular claimant, ane I think you 
have agreed that over a period of time $1,600,000 was spent 
not only for the claimants but also for the 15 per cent 
expenses. 

MR. HART: All I have admitted is that the check 
they have presented are authentic checks and they were paid 


to Liberty Mutual. 


made in 


aii 


Continental Casualty 


THE 


to claimants who asserted that 
Continental Vinyl were sold hy Champio 


Do you admit that 


claims 


became cefective? 
MR. HART: 

me and let me hear 

your Honor sai¢c is 


THT. 


THF COURT: 


it made 


because the claimants contendec 


which had in it 


response to 


COURT . 


these payments 


dela 


I have not 


rle Yve 
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it once more? 
so, yes. 
Do you say 


to 


inate a 


panel: 
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vinyl-covered 


all these claimants 


Yould your Honor indulge 


tha 
individual 


+ha?é 


3S 


think I 


tted those checks 


claims validly coming under 


Do you admit that they were paid 


panels from 
International? 


asserted their 


because the manufacturers of vinvl-covered plywood 


purchased these panels from Champion International 


Liberty Mutua when 
+ id a) 
houct vehic 

the manufacturers 


OURTHOUSE 


do aaree what 


11 


12 


13 


14 


15 


18 


19 


22 
2 
24 
25 


JA 248 | 


gws Mason - direct 54 


of the vehicles had purchased from Champion International? 
MR. ART: Yes, I think I do. They aid not huy, 
| of course, vehicles that alreacy had delaminated panels 
in them. 
[HL COURT: The panels hecame lelaminatec after 
| they made the purch 
MR. FART: I think I respond to your Monor's 


saying that we do not dispute that allegation 


i) 
~ 
3 

VY] 


MR. HART: the pleintiff having told us that 
is what those checks represent that “r. Brown testified to 
| ain his eeposition. 
THE COURT: Is there anvthina else, then? 


MP. SHAINSWIT: Mr. Hart, is there any Cispute 


between us, in view of your present staterent, that the 
volur hat was mar} Fxhibit 1 on Mr. Prown's deposition 
constitutes the actual] accounting © cords of Liherty Mutual 
reflecting the payments that they mad n settlement? 

In one of your affidavits to Judae * loron you indicated 
that vou were questionir the accuracy of t rd 


! without a witness being tli.cre. So ¢t 


to accept this exhibit aS an ac { r¢ of Libert 


3 MR. WART: I aderess tt “ourt, not my adversary. 


} 


7 " . ¢ enier rr\T t 5 " > ; } 
12 4 As must be apparent, as we saic from the beainning, 


5 we do not dispute the authenticity of anythine presentd. 

6 tow we have a hook and the book is brought forward and we 

7 nave had depositions ane to this moment, your NYonor, there 
8 is no place anwhere, a sworn statement by anybodey, that 
9 this is what this book says and I know what's in it, 
10 I am asked to admit it, and I represent a client ana I must 
11 say to your !'!onor somchocy shoule have tole us this on the 
12 deposition. We are here hefore the Court. 

13 THE COURT: Let me ask you a few things 
14 I have seen a number of checks which are attachee as 

15 Fxhibit A to requests ior acmissions. One of them is 


- CINH.NN0 4 hired ic Ff 
16 for $225,000, another is for $l 000, @-this is for 


1 $190,000, a fourth is for +100,9C0, a fifth is for $100,000, 

18 a sixth is for $100,000, a s yeuth is for $200,000, an 

19 | eighth is for $150,000, a ninth 158 for £50,000, a tenth is 

20 || for $50,000, an cleventi for 50, , the twelfth is for | 


, r ow ‘ 
ia the last one is for SASS TEs 


’ a : , 
the plaintiff, Charycon Intcrnation rt 
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Mutual in connection with tt 
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Mutual to these various claimants and for expenses incurred 
and fees charged by Liberty Mutual Insurance Company? 

MR. MART: Your "onor, I think I admit thet, hut 
I again want to make as clear as I can, your Wonor, thet 
by admitting that I do not admit that there has been proof 
that losses under the policy here involvedare equated with 
those notes. 

THE COURT: In other words, you are not admitting 
liability in this case but I, for example, having found 
liability, can assess these damages as growing out of my 
findina that it doesn't make any difference whether there 
was one accident or a numher of accidents that this policy 
covers? 

MR. HART: And if your !lonor says it doesn't 
make any difference when the delaminations take place in 


addition to that, then I would think that your Honor has 


said that whatever Champion paid to Liberty Mutual in con- 
nection with alleged delamination of vehicles on the basis 

of such other facts, I don't quite know what they are but 

we don't know when the sales were made, we do have some 

proof of when some of the vehicles were manufactured, hut | 
if that's what your llonor holées, then it speaks for itself, 


because we do not deny that they paid a million-six > LuSC 


Mr. Brown so testified and we accept his testimony as 
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2 panels by Champion International to the various manu- 
facturers occurred outside the policy period? Are you 
4 | contending that cr are you admitting that these panels 
were sold durina the policy period? 
y | 
6 | R. HART: I am neither admitting nor denying 
7 it because they won't tell me and it is their records. 
8 | THE COURT: I am going to appoint a master for 
9 the purpose of determining that point. 
10 || MR. HART: Your Honor, if they tell me I will 
ll probably accept it. They never have told me. 
12 || THE COURT: Are you willing to tell him now? 
| - 
13 || MR. SHAINSWIT: I represent to you, Mr. Hart, 
1] 
14 | that our offi s reviewed all of the invoices and 
| records. They were made continuously available to your 
16 office. Mr. Holland, your partner, was up there to make 
17 a spot-check -- 
18 || THE COURT: Don't go into all these things. 
19 || Ye wants to ask you if you represent -- 
20 MR. SHAINSWIT: I am affirming it as a fact. 
1] 
21 || If you want to see it, if you have any lingering doubt, 


I will make available to you at whatever tu 


records that we have to establish that. 


MR. HART: Your Honor - 
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body with knowledge of the fact, just so somebody says, 


"T know this is so and this is what I swear 


to 


THE COURT: Who are you going to get to 


that affidavit? 


affidavit? 


conversations. 


MrT CORT - I want you to make 


of the bc ; and records. 
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a 10-page letter we identify each of those books and 


hese vari books and records, and I believe in about 


records. We have that letter here. Perhaps if I exhibit 
it to you we can dispose of that issue now. 
(Pause.) 


THE COURT: ‘jive it to Mr. Hart. I don't need 


(Mr. Shainswi tands document to Mr. Hart.) 
MR IART May I, your Honor ? 
THE ‘ res, go ahead. 


MR. HART: 1 have looked at this letter which 
is dated June 2¢ 1975, and I understood from what Mr. 
Shainswit said ! was submitting it on the basis that it 
would indicate the times when the sales to the manu- 


facturers of vehicles were made. I don't think this 


THE COURT: Then you don't have to accept it. 


Honor to look at 1t wit! s, but it does not show the times. 


THE COURT: Let me see the letter. 

I want to say this, that I have reaa my nion 
and I have concluded that the source of v1 l-covere4 
plywood panels, which was part of my ling on the ls 

re : 


of liability, were purchased 
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s an whether these vinyl] panels were purchased 


2 = — nee sant - 
from Conti ental or from some other company, I think that 
-: +e Rea £3 + ; h 
ought to be established. This is the first time I have | 
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heard there was any controvers er t! irce, but I 
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think my Jetermination on the issue sf liability 15S dependent 


to some extent on that. jon't think there could be one 


oc ice if t a ht the delaminated panels from 16 


Shainswit, you had better check your 
record ind e whether there 1s eviaence to support that 


contention or, I tn ht sti lation or admission, but 


} 
| 
| 
} 
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if I am wrong on that, you had better put in evidence 
shuwing that [of th panels came from Continental. 


mR. SHAINSWIT: We had thought in view of the 


position Mr. Hart had taken on the issue of liability 
that w tside the case. 
Your nor directed Mr. Hart at the first pre- 


trial nference in the first brief to indicate what were 


the issues that he w yntending for on the issue of 


liability, to identity the testimony and the evidence he 
\ fferll 1 that issue, and that he ly 


ion! 
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12 those purchases ide from Continental or from these 
13 other manufacturers and if there is any -- I don't think 
14 that the dat: 1 which they were sold by Champion to 

15 the manufacturers of the vehicles is that important, but 
16 you had better ive | that information also in each one 
17 C shose ompal! s, and that as far as the dates of 

18 man icture by the manufacturers of the vehicles, I am not 
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if you da hink that the documents are adequate, you 
set out in writing the basis upon which you regard the 


fo 5) 


8 tc t w) ( lookil at. 

, =a a ae — * 
9 I think s the same documents 
10 will al letermine the dates upon which these items were 


surchase 
11 pee 
12 MR. H : t would } just fine if they 


13 schedule what the information is, but that's up to them. 
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policy, if I follow him, all he 
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MR. SHAINSWIT: That was on the issue of 
liability, your Honor. 

THE COURT: Do they permit the discovery 
depositions to be taxable as costs? I thought that some- 
times they will permit de bene esse depositions as an item 
of taxable cost but not depositions taken for discovery 


t in the instance of bad faith. 


Now, the New York rule may be different, but 
that 1s the rule I have been following. 
SHAINSWIT: These were depositions of trial 
witnesses, your Honor. These depositions were received 


in evidence 


68) 
ey) 
re 


trial on the issue of liability. 
MR. HART: Your Honor may have not quite the 
right picture in view of this statement. 
arly in the case, when it was apparent that 
there would have to be depositions taken of some of the 


manufacturers of vehicles such as Nauta-Line and Cobra, the 


plaintiff's attorneys asked us, in order to avoid the 
expense that would be is: lved in going out to where the 


manufacturers were or bringing them to New York, that w 
agree with them on forms of questions to be submitte ) 
these manufacturers to be answered in licu Er our ta 
personal depositions. 


We agreed to that. We ed on questio! 
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them. 


Neither Mr. Shainswit's office nor 


j my office went out of New York. And then their answers 
4 were put down in writing and sent back to New York and 
5 the depositions which he referred to that were submitted 
6 to your Honor were those written interrogatories that were 
7 sent out to the manufacturers and which they answered in 


writing. [tt was not a big involvement is what I am 


10 MR. SHAINSWIT: I will waive the subject 


11 because I think we are both spending our clients' time. 
12 THE COURT: Those answers to interrogatories, 
13 wouldn't they tell when the delaminations occurred and when 
14 the purchases were made and things of that kind? 
15 MI SHAINSWIT: They would identify the units 
16 that were involved in the claim. 

| 
7 THE COURT: You might have a lot of that 
18 3 = 1 l 
19 MR. SHAINSWIT: We have some of that inform- | 
20 ation right there, of course. 
21 ] THE COURT: Let me see whether I can make 
~~ deal he.e. Let me say I think that you are going be 

| ° 

23 | able to probably establish one, two and ree and I 


probably 


ra) 
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k ] agree that the bond for the appeal could be 
$100,000 instead of $1,300,000. or whatever it is? 


Are you satisfied with the financial security of Continental] 


Casualty? 
MR. SHAINSWIT: Your Honor, I would assume so, 
but, as Mr. Brown indicates, subject to our checking with 


it Champion, on the surface it is a 


THE COURT: He would have to put up a million 


and a half worth of securities, probably, which might be 
a substantial burden to him, and I don't know whether 
one company has to pay another company's premiums for 
$1,500,400 or something like that. Here if you are 


Satisfied you might save them $50,000 or $100,000. 


MR. SHAINSWIT: I think I would rather say 


that is totally acceptable to me unless I advise Mr. Hart 
to > contrary. 

THE COURT What do you think of that, Mr. 
Hart? Do you want to take a recess for about 15 minutes 
al talk it rer? 

MR. HART: I would appreciate that, your lono: 

Before your Honor leaves, may i uke anotnrer 


observation for consideration by tt! 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHO! 


iso] 


g & 8B B 


JA 273 
gws 79 


both sid itted documents and depositions to the 
Court. Their authenticity, their authenticity, their 
admissibility, the right of the Court to consider them is 
not in dispute, but they were not marked as exhibits at the 
trial and I would request, respectfully, that we get around 
at some convenient tir to marking them. 

THE COURT: You can do it today. You don't 
have a problem with me. I am not that technical, and I 
don't recall that they weren't marked, but if they weren't 
marked that is no problem at all, Mr. Hart, you just mark 
them and they are admitted. 


Let's take ribout a 15-minute recess. 


URT: What did you find out? 
- HART: \f course, I represent a company, 

but the personal ciient I spoke with is the lawyer himself. 

I described to him as well as I could what 
your or had suggested. Ye would like until tomorrow 
to make a determinatiol mut that. 

n my own behalf, it occurred to me that 
assuming that we could proceed szlonq the lines your ‘onor 


has indicated, which I hoy ye will be ab! to do. that 2¢ 


might be helpful if your Honor, yY le, put thas 
over until Wednesday and gave Mr. ° “wit and us a 
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2 chance ¢ t down in writing what it is we are stipulating 

3 || with one another. We could then submit it to the Court 

4 | and it could be put in the record that way, thereby, I think, 
5 perhaps clarifying what it is we are doing. 


6 | THE COURT: I didn't think there was any 


7 || dispute about what you were doing. I understood you would 
8 stipulate that Champion International purchased all these 
9 panels from Continental and that they were purchased 
10 during the policy period and that they made the sales to 
ll the manufacturer f the vehicles during the same policy 
12 period. 
13 | J al the only three things that we talked 
14 about. As far a hen the the delaminations took place, 
15 there would be no stipulations on that, nor the dates upon 
16 which these vehicles were manufactured with the panels. 
17 || There ar 10 stipulations on those two items. 
18 |i MR. HART: I understood it just that way, your 
19 Honor 
2 When you nor said there would be no stipula- 
21 ] tions about the last two items, I take that to mean your 
! 
Honor was ruling they «re not material to t! t 
1| 


ation of this case. 


| THE COURT: Yes, that’ y nt ied. 


® fF B8 B 


iR. HART: r thank ‘ft r 4 1X 


17 


10 


11 


15 


16 


’ ’ 
written stipulati 
be just what your 


a judgment entere 


and I will 


between counsel. 


Honor said 


agree that we do 


It seems to me to 


understand. 


just what 


m3 Hehe - urmririilnvA - 
2an there would be 


be a stay granted 


upon 


the posting of a $100 ; t xr $100,000 securities, 
uld that 111 right, if they deposited 
securiti 
ow, there is practically no 
transcript in t!} e, and the transcript today is not 
going to be in connection with the appeal on 
the issue of li ty because I already determined 
liability. 
't iene V it the point is on damages now. 
I Pe) th ther ht to be undue delay in getting 
your 1 3 and your briefs in, and I understood 
at ti was your \ >, that you wanted to proceed 


THE C¢ 


the same 


thing. 


get any extensi 
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Wednesday. 


from Wednesday: 


Shainswit' 


covered by the 


rh 


go to the of 


documents. 


this morning to 


subrogation 


findings. 


You can 


in Portland. 


' " 7 e | ‘ 
HART: Yes, I will let you know or 


COURT: If this agre ent 1S not executed 


through, then twe weeks from tomorrow -- 


SHAINSWIT: ‘Yould you make it two weeks 
I have to call California. 
COURT: Two weeks from Thursday in 


office he will produce these documents 
ive stipulation, and Mr. Holland will 


} 


then they will look at the various 


HART: May I ask one other thing, your 


COURT: Go ahead. 
HART: ‘nere was a reference made during 


Contine.:tal Casualty's relationship to 


4. 


right in California, ana I thouc 


that you would include that in your 


THE COURT: I would be g] hat. 
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would have to be done in the judgment itself, I don't 
think so, but I will have a finding which I think would 
be legally binding on Champion International that if at 
any time the plaintiffs are successful in the litigation 
which they are now pursuing in California against the 
manufacturers of the panels -- 

MR. HART: They are suing three defendants, 
your Honor, National Starch, which is a big company which 
I understand sold the glue for the paneling; the Mead 
Corporation, another large company, which sold some part 
of the components of the panel, perhaps the vinyl covering; 
and thirdly, the insurance company of the defunct Continental] 
Vinyl itself. 

So you have three defendants there, and I 
understand, but I am not sure about this, that they are 
either all in one lawsuit or that suits are being 


cd) for trial. I am sure Mr. Brown can help 


ct 
Cc 
b 


consolid:3 
the Court. I think he knows. 

THE COURT: In connection with that litigation, 
the defendant is entitled to subrogation acriinst +! 


companies to the extent of the amount which it ma 


required to pay Champion International a 01 *~hampion 
International has obtained from Cont 1 Casualty 
and from these other companies the ss which it 
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sustained, the $1,600,000 plus interest. 
Now, I don't know whether under the law they 
would be entitled to deduct the attorney fees and costs in 


connection with that case, but I am not going to pass on 


that. That would be left open. But to the extent of 


ct 


Continental Casual S payment, they would be entitled 

to sul ation, and I think also if this amount is paid, 
that counsel for Continental Casualty should have some 
rights in connection with the prosecution of the litigation 
in California. 


Does that satisfy you? 


think that was a very fair 


H 


statement of the tuation, 

MR. SHAINSWIT: I will assume, your Honor, 
that your statement is qualified to the point that if 
the recor n California is for losses which are 


cove er t poli there would be subrogation. 
It woul iepend on what the recovery is in California 
and on what basis. I 2n't think your Honor has to pass 


THE COURT: I think that is true, Eut I 
not g jy to pass on that issue. If 
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t. Let me know. You know my 


, | believe, and I 


will give it to you. Area Code 503-221-2151. 
MR SHAINSWIT M I take five minutes, so 


as to avoid any possibility of dispute, to indicate the 


matter that I think should be marked in evidence? 


: 23 eB 1s any oO! t1 dur Honor an pass on it 


t RT A} a tht 
right. 
. _ 4 2 2 | , ¥ , . - 
ild like t 1a’ certain 
other thing: arke in vidence als 
mp TA PT. Yoc cir 
HART e cv. 


MR. AINSWIT: I would ask there be marked in 
evidence the accounting reports from the Liberty Mutual 
which wer marked a xhibit 1 on the Brown deposition. 

R. HART: Your Honor, I will not object if 


SO! y will say what it is and where it comes from 


not lawyer, I J wi \ Then it may be 
k won 't obi +, 
THE COURT: his an who is testified 
be for Take a look a that and tel Mr. Har he t 
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4 Q What is it? 

5 A It is a report that was submitted on a monthly 
6 basis or about every six weeks to U. S. Plywood to the 

‘ attention of Mr. Wynne, to the attention of Liberty Mutual 
8 and r home ffice finance department, that accounted 

for the payments for both lost payments on individual units 
10 and also for allocated expenses in connection with the 

ll inspection of the individual units and the 15 per cent 

12 unall ated expe 


13 BY MR. HA 


14 O Whe iid the information come from that 


ct 
~ 
W 


15 formed the basi for the scheduling contained 


19 when 1! ft, in Mr. Foster's office 


were 


2) 
a+ 
oe 
a 
ju 
~- 
~ 


21 produced here and place earlier today that 


I am pointing to? 


A That is correct except the front th folders 


are not there. The material er co] i ria 


tha 
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came back. 
re relying 
] in preparing 


a little 


ise) 


10 


1] 


12 


13 


14 


18 


19 


gR FF B RB 


JA 282 


1s Mason - 


tabs with dates to show 


hey have 


that they run from and to. In other words, they 


weren't prepared on a monthly 
on about a six weeks or two-month basis we felt we had 


used what money we had in es 


ore i 
o the dates c the tabs reflect the times 
when pa its weré mad 
n t nothing else? 
A Yes, this reflects the file number, such as 


whom the money was 


check issued 


ted ise, a Similar tabulation, the payee's 
na P is Crawf i & Company, the check number, the 


Mr. Mason, a Tt look at one of the tabs here, 
the dates that are given on e of the tal is Aug t 3 
1971, > Octo} hay BST2 Do you see that? 
A That's ritht. 
Q That's the time wh«e ‘ 


“ee | OU PO RS US COURTHO 


to 


10 


1] 


12 


13 


14 


15 


16 


17 


18 


19 


® FF B RB 


policy 
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now how 
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some in 


delaminati 


are aiieg 


and some Lu 


and want to 


period 


re as an exter! I i ip lé YT itns, 
tes that we ar looking , there are several 
t t were mde -- 
the it very lar umber of them -- 
ter t t eriod, and I would ask the witness 
t >heck t that with respect 
men t re made in 1971 and 1972 and 
1974 that they relate t the 
lywor anels that, as you heard here, 
bought from ntinent inyl 
t yntal Casualty's policy period? 
Al IT Your Honor, I } >t to that 
t é the witness to give a legal inter- 
THI a the ne tha wanted to 
s by putt this wl l iseless book 
it < rourself yu have been 
There is ! r neth é n 
simplify it and t 
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The date upon which the payment was made is 
totally unimportant in this case. I have also ruled that 
the date upon which the delamination took place is also 
useless. I don't know why you put this in where there is 
an agreement by Mr. Hart that the checks were given for 
this other purpose and wh n he is going to stipulate in the 


next few days, probably, that all of the panels were bought 


from Continental during the policy period and they were 


sold during the policy period. 
y 1 you doing here? I am gong to recess 
until two o'c!] : you come back at that time. Then 


you can do a! hing you want to do. 


su heon recess.) 
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oS, 


AFTERNOON SESSION 


(2.00 p.m.) 
THE COURT: The Court is in session. 
Go ahead, Mr. Hart You were making an 


objection when I took a recess 


MR. HART: There was a witness on the stand and 


I b OFF in evidence and I was interrogating 
on the voir dire. I think I had a question to which 


there was an objection by mr. Shainswit at the time we 


THE COURT: [I remember. I don't know he 


Purpose of all this. In view of the Stipulations that 


were made, I can't see that any useful purpose is being 


served either by the offer or by the objection. 
“AD STITA THCtITrTm 


use SHAINSWIT: i withdraw the offer, your 


Honor 

HE COURT: He has withdrawn the offer. 
MR. SHAINSWIT: I have noth ng further to 

offer. I will proceed in conformity with your Honor's 


rulings this morning. 


THE COURT: Mr, Hart, do you want to off r som 


MR. HART: I think, your |} I do m 


any additional evidence to introd nor do I 
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requests that we mark any documents not previously sub- 
mitted to the Court. I do have a request that we mark 
in evidence either as Court's exhibits or plaintiff's 
exhibits or as defendant's exhibits documents which were 


submitted to the Court. 


THE COURT: I understood that. I said to go 
ahead and do it. You don't have to give any more 
explanation. I understood this is what you wanted 
to do. 

MR. HART: May I ask the Court a question? 


MR. HART: Did the Court send to the Clerk 
any of the documents we submitted on the first hearing on 
liability? 

THE COURT: I want to tell you something, 


Mr;. Hart: TE IT ‘didn't, it will be done. I will ask 


the clerk to mark them. 


MR. HART: That would be fine. Then, if your 
Honor please, they can all be marked as Court exhibits. 
I have no objection to that. 


THE COURT: That is perfectly all right. 


I want everyone to have any exhibit they want in eviden:- 


4 % ‘ £ Me ch 


introduced. Even as far as this exhibi ‘ Mr. Shainswi' 


is concerned, I think it's wholly useless, but if he wants 
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it intx I will overrule the objection and admit it. 
That's th ay I believe a case should be tried. Let the 
Court of Appeals make all the determinations on that. 

MR. SHAINSWIT: May I suggest the underlying 


Liberty Mutual files that were brought here and the data 


compilation sheets be deemed exhibits and I will be 
respon le fc thei fekeeping so I don't clutter up 
the ¢ rt se 4 

T URT: I think that might be against the 
rule the Court If you admit something in evidence 
1t ha rema t the Court. 


SHAINSWIT: Except they may be needed in 
relat itigat If we can deem it marked. 


THE COURT: What good will it do you3 


MR. SHAINSWIT: I don't know for the purposes 
of the record in connection with any issue that may be 
raised ther either side may want to refer to the claim 
fold and I think they ought to be in evidence for 


whatever they are wort! 
THE COURT: Claim folders for what pur 
SHAINSWIT: I aon‘'t know what issus 
will raise on an appeal, Judge. 


THE 


COURT: 
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(R. SHAINSWIT: To cut it short, perhaps, 
since we have -- 

THE COURT: Every time you tell you will cut 
something short it takes me an hour and a half to unravel 2 oe 


o 


MR. SHAINSWIT: I am trying to make a practical 


suggestion. We have all of these claim folders, we have 
jata compilation sheets which summarize them. Why don't 


we put the data compilation sheets in evidence, which can 


be easily put into the Court file. 


MR. SHAINSWIT: I don't know on what issue, 
cudge, except that they confirm or reconfirm the accuracy 


of documents that may be later challenged by Mr. Hart. 


If your Honor prefers, I will withdraw it. IT don't want 
to generate unnecessary colloquy. I was just responding 
to your Honoc's suggestion were your Honor had initially 


said that whatever each side wanted to have received in 
evidence would be received. Mr. Hart had taken a 
position that he wanted at this hearing the data compilation 
sheets in court. I have brought them to court. Having 


taken a position in an affidavit that they should 


brought in court, I don't want later to ! met with some 
argument on appeal that having asked that 1 be in 
court that I didn't produce them 1 court id have them 
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THE COURT: Mr. Shainswit, at the commencement 
of this hearing I announced that we were not going to 
retry the liability issue. Then after a considerable 
amount of colloquy and also the testimony of a witness, I 
made a suggestion to Mr. liart that in recurn for an 
advantage which was obviously received by Continertal 


Casualty he would admit those things which I thought that 


you could prove, namely, that the source of the delaminated 
was Continental and that the purchases were made from the 


manufacturers by Ch ion during the period in question 


fu 


and that Champion made those sales to the vehicle manu- 
facturers also during the period in question. 

At another time Mr. Hart agreed that the checks 
were authentic, $1,600,000, and they were paid to Liberty 
Mutual in connection with the settlement of the claims 


that wore made by claimants who asserted that they had 


clai by reason < he delamination 
Why pu f it necessary to put in each of 


these items now showing what Continental did and the names 


of each of the claimants is beyond me, because I 
satisfied that Champion International ma io foolish 
things during the course of their tions but tl are 
not aoing to pay out $1,600,006 t Liberty Mutual 
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or to anyone unless it was in connection with some 
liability that they felt that they owed. 
Now, Mr. Fart told us that he was going to let 
2 


us know by Wednesday. ry don't you leave it go at thi:t. 


If you want to at some later time put in this evidence, I 


Hart's ition is altogether different. 


*-. Hart wants to perfect his record in connection with the 


liability issue. These are things that were tendered 
during the trial, but } is fearful that they weren't 
admitted in evidence so he can't use them in his argument 


before the Court of Appeals 


A. orrect 5 
HART » BS 
THE COURT: ie 1S ina little different 


position than you are, and I told him he had the privilege 


Is thers I 1g else? 
MR. HART: in general, since your Honor has 
said whatever you have here has gone to the clerk, 


ask if they can all be marked as Court ex 


both the plaintiff and the defendant } tte 


them to the Court. 
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filed with the Court on the issue of 
liability the complete responses with the appendices. 


I have no objection to admitting the transcript 


MR. HART: is 2 1 rs d 
M HAT Fine. Thank you. 
I also believe that there should *« filed as 4 


Court exhibit the two Liberty Mutual policies that we had 


hs nded to the C n the issue of liability which 


F " } < ' ' 
covered the er I Od, oy °-= 
ee a eee ~~ a 7 
I has offered them. 
_ —— . ‘ 1 


R. SHAINSWIT: He has offered the one from 
"67 Co -"GS. I don't want any confusion. 
- HART: have no objection. Is Mr. 
nswit saying those policies are now befo: the Court? 
MR. SHAINSWIT: I filed them on the issue of 
liability. I assum hey are before the Court. 
MR. HART: i have no objection to their being 


marked. I wanted to be ure they are her sc 
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also said the polici 
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MR. HART: That's in your opinion? 


THE COURT: Yes I figured that might have 
been a policy decision. 


MR. SHAINSWIT: I have no objection to th 


material pointed out 


MR. HART Yes, sir 
THE Ci tT Now, ~. Shainswit, what else dc 


you want, if anythi 


thing. 

Ther yas a deposition taken of Steve Brown 
referred to today. Is that something you want before 
the Court or not? I have no objection either way. 

call the shot on that. Otherwise I have nothing 
else, your Honor. 


MR. HAR 


3 
% 


ur Honor, if I understand Mr. 
Shainswit, he is not offering the deposition in evidence. 
That being so, I am not offering it either. 

THE COURT: All right. He thought m 
would talk you into offering it, that's 1} 

MR. SHAINSWIT: I have ic Lud 


THE COURT: Somebox } to call 
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COURT: Yes. 

MR. HART: Did your Honor say you were going 
to make further findings in this case? 

THE COURT: The only finding would make is 
that as a result of the liability that the plaintiff 
suffered damages in the amount of blank dollars. That's 
2s That would be che sole thing. 

If you want to waive those findings because my 
Opinion provides for the damages in the original opinion, 
that is rfectly all right with me. 
would prefer not to waive it, 


your Honor. 


THE COURT: I will make findings on the issue 
of damages. 
Then I ar ing to file here -- I have letters 
here. I thirk I had better take my letters back. 
Do you want to take a look at that judgment, 
| Mr. Hart? It is the proposed juugment. Do 1 have 
a copy? 
MR. HART: Yes, sir. Before I look at } 
apropos of the findings, you mentioned somethin« a} 
l 
the subrogation issue. Would you put the 
} findings? 
| THE COURT: I certain] Ll. I would 
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gobbledygook 
the 


present jJucgment 


based upon the ini s of the Court 
is ordered t laintiff recover 
milli rit} iterest thereon, as 
>» rate f - mu would have 
beca e this 1 defective form, 
Y oul have to put 6 per cent 
nd then the other date and then do 
re tocether with the interest, if that 
iMOlng it. 
h rc iny objection if they 
t up to the date of the entry of the 
, I think not,your H a tT have 
Then yc can do that. Then 
amount of interest of 6 per cent from 
f the judaqment. We will deter- 
which the judgment is t 
the amount up to that t thout 
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execution shall be stayed until the Court of Appeals acts 
on it upon the filing by the defendant of a bond in the 


sum of $100,000. 


Is there anything else we have to worry about? 
You had better tell me right now because I am going to 
leave here and when I leave here I an not going to come 
back for a little while. 

MR. HART: Perhaps you can invite us to come 
to Portland, your Honor. 

THE COURT: If you want to come to Portland, 


that is perfectly all right. You can argue all you want. | 


I will give you plenty of time if you come to Portland. 
You won't be the first one who has come to Portland for 
that purpose. 


I want to say to you that we have three other 


volumes. These are the court files,and I think you 

ouc :t to have tnem over here. I don't know what this | 
| 
| 

is. Oh, I have got five “epositions over here. On | 


the payments made to investigate and settle claims of 


propert:y damage, I am yoing to sverrule Mr. Hlart's objec- 
tions and 1 i going to admit it, so you will have 
in the record. 

Let's get so I can go h - I am going 


take these papers and my correspondence ick with me. 
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If there i anything missing, you let me know what is 


if I have it in Portland, I will send it to 


MR. SHAINSWIT: May I send you a letter, if 


is ap; Opriate, on the question of Subrogation? I have 
reviewed the policy and I might want to call your HNonor's 


attention to it. 
THE COURT: It is perfectly all right to write 
me a letter on subrogation. 


What is the problem on subrogation? Instead 


of writing letters, tell me what is the problem? 


MR. SHAINSWIT: Jf don't see why Subrogation is 


before the Court in view of the provisions of the policy 


that deal with that very subject which provide that the 


entry of any judgment shall in no way be affected. 


THE COURT: Affected by what? You couldn't 


collect twice, could you? 


MR. SHAINSWIT: Nobody is Claiming that. 


What troubles m2 is sitting here in New York with one 


lawsuit and ten there are problems in another lawsuit out 
in Califor.iia and to have quick Judgment, you know, 
terms of -- 

THE COURT: I am not goinc to put into that 


Subrogation all the rights of the parties, I am just 
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going to say that they shall be entitled to subrogation 
to the extent of any amount that they have paid. ‘laybe 
to the extent provided by law. 

I am not going to change the law. 

MR. SHAINSWIT: You should not change the 


rules on subrogation. 


THE COURT: 1 didn't intend to do that. I am 
10t going to change the general law or, as I pointed cut, 
you may be entitled to even attorney fees and costs and 
expenses before you begin to consider the question of 
subrogation. T ain not going to pass on this. But I 
think that Mr. Hart or his company is entitled to a 
provision that in the event it's paid they are entitled 
to subrogation. That's all I am saying. 


MR. SHAINSWIT: Whatever that may be or what- 


THE COURT: Except this. I don't know what 
it may mean, I just don't believe that you can co.lect 


from him and collect from another company and retain both 


of them. That's my point. 

MR. HART: What is causing this discuss now 
is the same thing that has brought us he t AY If we 
could have gotten the answers in depesitions we Ke 
know what to submit to the Court, inst 1d of which the 
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yritnesses w instructed by their counsel don't answer 
any of those questions. 
Your Honor said earlier if they are suing out 

J 4 


1 


panels in vehicles, then of course we would not be entitled 


to subrogation. o what we are getting set un for here, 


al .fraid, is when the time comes we can bring another 


Suit and take the time of the Court again. So we will 


HW] RT: I want to say to you again that 
Mr. Shainswit } ot been the soul of helpfulness in 
this problem. I think ail counsel should share some 
responsibility. I am just sorry that I wasn't here 
earlier to sit down with you to see whether many of these 
+hings could be resolved, and I think had I been here we 
could have saved reams and reams of paper that have been 
filed in this ca. and just hours and hours of time that 
have been expended. 
R. HART: [ agree, your Honor. 


MR. SHAINSWIT: Thank you, your Hono}. 
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